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highlights

SUNSHINE ACT MEETINGS ......cccccccvcrruinnnne 52846

LEAD EXPOSURE

Labor/OSHA sets forth final standard; effective 2-1-79 (Part
IVOL IS ABBUBY «.vosmeeonrsesentbnsrmmnesesromsasss

SOCIAL SECURITY BENEFITS

HEW/SSA revises its rules in order to clarify requirements of
prospective clients; comments by 1-15-79 (Part Il of this
oL SR T e et AR ST W L e N T e

TRUTH IN LENDING

FRS publishes interpretation regarding proper method of dis-
closure of premiums for certain insurance programs; effective
n b R O AR R e e v el e S

INFLUENZA IMMUNIZATION GRANTS
PROGRAM

HEW/PHS sets forth interim rule on disease control for high-
risk groups; effective 11-14-78; comments by 12-14-78 .......,

ADULT FEMALE OFFENDER—RESEARCH
GRANTS

Justice/LEAA solicits concept papers on discrimination in the
criminal justice system; concept papers by 2-1-79..........c.cc.....

SILVER OR GOLD BULLION OR BULK COINS

CFTC proposes to adopt rules which make fraudulent activities
in connection with so-called leverage transactions unlawful;
comments by 11-24-78

EQUAL OPPORTUNITY

CSC provides retroactive relief to complainants of discrimina-
tion findings; effective 11-14=78 ..........ccooovieerreemenncrrssesssessensns

HUMAN DRUGS

HEW/FDA announces availability of analysis performed on
diabetes treatment regimens and reopens comment period on
oral hypoglycemic labeling; comments by 1-15-79 ...................

NEW ANIMAL DRUGS

HEW/FDA approves 20 percent lasalocid sodium premix to
make complete chicken feeds; effective 11-14-78 ...........c......
HEW/FDA approves application for use of pyrantel pamoate
tablets for removal of large roundworms and hookworms and
for two additional label claims for use of procaine penicillin G-
novobiocin for intramammary infusion; effective 11-14-78 (2
0T T e RS LSt i AR
HEW/FDA amends proposal by withdrawing certain provisions
governing usein clinical investigations; comments by 12-6-78 ...
HEW/FDA gives notice of withdrawing approval of applica-
tions for rootin® iron blocks (ferrous fumarate) and the manu-
facture of a tylosin premix; effective 11-14-78 (2 docu-

ments) . 52774,

52952

52936

52695

52707

52788

52729

52694

52732

52701

52700
52731

52775

CONTINUED INSIDE




AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK

The following agencies have agreed to publish all documents on two assigned days of the week (Monday/
Thursday or Tuesday/Friday). This is a voluntary program. (See OFR notice 41 FR 32914, August 6, 1976.)

Monday Tuesday Wednesday Thursday Friday
DOT/COAST GUARD USDA/ASCS DOT/COAST GUARD USDA/ASCS
DOT/NHTSA USDA/APHIS DOT/NHTSA USDA/APHIS
DOT/FAA USDA/FNS DOT/FAA USDA/FNS
DOT/OHMO USDA/FSQS DOT/OHMO USDA/FSQS
DOT/OPSO USDA/REA DOT/OPSO USDA/REA
CSA CSC CSA CSC

LABOR LABOR
HEW/FDA ! HEW/FDA

Documents normally scheduled for publication on a day that will be a Federal holiday will be published the next work day
following the holiday.

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program Coordinator, Office
of the Federal Register, National Archives and Records Service, General Services Administration, Washington, D.C. 20408.

NOTE: As of August 14, 1978, Community Services Administration (CSA) documents are being assigned to the Monday/ Thursday
schedule.

ﬁg‘\g Published daily, Monday through Friday (no publication on Saturdays, Sundays, or on official Federal
& L—- holidays), by the Office of the Federal Register, National Archives and Records Service, General Services
Administration, Washington, D.C. 20408, under the Federal Register Act (49 Stat. 500, as amended; 44 USC.,
am®d o Ch. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch.I). Distribution
%“‘m'&‘qﬂ is made only by the Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402,

Phone 523-5240

The FeperaL REGISTER provides & uniform system for making available to the public regulations and legal notices issued
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agency documents having
general applicabllity and legal effect, documents required to be published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the Issuing agency.

The FeperaL REGISTER will be furnished by mail to subscribers, free of postage, for $5.00 per month or $50 per year, payable
in advance. The charge for individual coples is 75 cents for each issue, or 75 cents for each group of pages as actually bound.
Remlt check or money order, made payable to the Superintendent of Documents, U.S. Government Printing Office, Washington.
D.C. 20402,

There are no restrictions on the republication of material appearing in the FEDERAL REGISTER.

federal register
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INFORMATION AND ASSISTANCE

Questions and requests for specific information may be directed to the following numbers. General inquiries _

may be made by dialing 202-523-5240.

FEDERAL REGISTER, Daily Issue: PRESIDENTIAL PAPERS:
Subscription orders (GPO) 202-783-3238 Executive Orders and Proclama- 523-5233
Subscription problems (GPO) 202-275-3050 tions. ‘ 1 i
“‘Dial - a - Regulation”” (recorded 202-523-5022 Weekly Compilation of Presidential 523-5235
summary of highlighted docu- Documents.
ments appearing in next day's Public Papers of the Presidents.... 523-5235
issue). V2V (op UMY 1« S50 SONs pa o o A 523-5235
Scheduling of documents for 523-3187 | PUBLIC LAWS:
publication. e Public Law dates and numbers....... 523-5266
Copies of documents appearing in 523-5240 523-5282
the Federal Register. Blio L Aws (e ! 523-5266
Corrections .. 523-5237 Lo A R e 523-5282
Public Inepechon Desk 523-5215 U.S. Statutes at Large . ... 523-5266
T E5To 1Ty -V Ts G el i AR 523-5227 523-5282
Public Briefings: ""How To Use the 523-5235 Index 523-5266
Federal Register." . 523-5282
Code of Federal Regulations (CFR) . 523-3419 U.S. Government Manual.__........... . 523-5230
523-3517 Automation g 523-3408
Finding Aids. 523-5227 Special Projects ... ... 523-4534
HIGHLIGHTS—Continued
CANCER TESTING MEETINGS—
HEW/NIH gives notice of availability of bicassay report on Commerce/NTIA: Frequency Management Advisory Coun-
chemical for possible carcinOgeniCity .........iciiiiiiiiias 52775 U D R O R e T e SR e R ) 52758
Defense Communications Agency: Scientific Advisory
INCOME TAX : , PRl b v s O R OO T AN R 52759
Treasury/IRS organizes hearing on 1-11-79 to discuss asset DOD: Defense Intelligence Agency sc,enuf,c Advisory Com-
valuation for purposes of computing the minimum funding e, 2 BT o e ey 52760
standard Or PENSION PIANS .i..c..ciiuciiiiiumssisisnsessssiansississ iarassion 52734 AF: USAF Scientific Advisory Board, 19-7 and 12-8-78 .. 52759
FUEL ECONOMY OF MOTOR VEHICLES Army: Army Science Board, 12-7-78..........cccorevsmmeearessinionss 52759
. W% - . Navy: Navy Resale System Advisory Committee,
EPA publishes revision of rules for clarity and .corectness; 5 U 2 | P S B SR e R R O 52759
effective 11-14-78 (Part Il of this ISSUE) ......cccccemrrivrccrirenniverionns 52914 DOE: National Petroleum Council, Coordinating Subcommit-
CONTRACT COVERAGE tee and Task Groups of the Subcommitte on Refinery

CASB exempts contracts and subconftracts awarded to foreign
concerns from cost accounting standards except standards

2R L P e SRR Ty R D (S R s 52693
SECURITIES

SEC releases interpretations for recently implemented institu-

tional disclosure program; effective 11-2-78..........c.ii e 52697

INTEREST-BEARING ACCOUNTS

Treasury/Foreign Assets Control Office proposes to provide

regulations for persons holding blocked funds; comments by

12-14-76 {3 documents) (Part V of this iSSUE) .........cccoiriveicnns 53016,
53021, 53023

SEDIMENTATION PONDS AND HEAD-OF-

HOLLOW FILLS

Interior/SMRE proposes to establish design criteria; com-

(1 oy 2k e R e I st i 52734
NUCLEAR REGULATORY COMMISSION’S
SEMIANNUAL VOLUME 6

NRC issues notice of availability on adjudicatory decisions ..... 52791

NATIONAL REGISTER—HISTORIC PLACES

Interior/HCRS solicits comments on properties being consid-
ered for listing; comments by 11-24-78.........cccoviimriommmianinns 52776

FEDERAL REGISTER, VOL. 43, NO.

Flexibility, 11-15-78 ....q.ccuimiinniianaisincas 52760
EPA: Administrator’s Toxic Substance:
g 5T 6y Rt S S B 2 e e 52768
HEW/FDA: Conference on Patient Package Inserts, 12-11
T o Dy 4 R R s o 7or U S e IO ey AU 52774
HSA: Interagency Committee on Emergency Medical
SOIVICES; 121378 itsosnisiaainssapsssisabissnivasaydbnisaddossisss mssossas 52775
USDA/REA: Possible Loan Guarantee for East Kentucky
Power Cooperative, 12-5 and 12-6-78 .............ccoevenmcnce. 52755

RESCHEDULED MEETING—
HEW/OE: Extension and Continuing Education National
Advisory Council, rescheduled from 11-16 to 11-28-78... 52776
HEARING—

Labor/PWPB: Proposed revision of Schedule B (Actuarial
Information) and proposed permanent waiver of certain

actuarial information, 11-20=78 ......ccieiecuiimmiiesivarenivaiisiiis 52789
SEPARATE PARTS OF THIS ISSUE
B N P AN o i s o R s gkl o e S A B st €54 id S PR 52914
Part Ill, HEW/SSA ...... b L A Sl W e 52936
N s e BB W R M SR LI S, S L 52952
Part V, Treasury/Foreign Assets Control Office ... 53016
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AGRICULTURAL MARKETING SERVICE

Proposed Rules

Pears, plums, and peaches
(fresh) grown in California.....

Notices

Environmental
availability, etc.:
Japanese beetle ...

AGRICULTURE DEPARTMENT

See  Agricultural Marketing
Service; Federal Crop Insur-
ance Corporation; Rural Elec-
trification Administration.

AIR FORCE DEPARTMENT

Notices

Meetings:
Scientific Advisory Board .......

statements;

52728

52759

ALCOHOL, DRUG ABUSE, AND MENTAL

HEALTH ADMINISTRATION
Notices
Confidentiality authorization;
aleohol and drug research:
Mental health research;
Southern Methodist Univer-
Sity emplOyees ......c.coivisivenie

ANTITRUST DIVISION, JUSTICE
DEPARTMENT
Notices
Competitive impact statements
and proposed consent judg-
ments; U.S. versus listed
companies:
Everest &, Jennings Interna-
Uileyerh W s e S el e S L
ARMY DEPARTMENT
Notices
Meetings:
Science Board
CENTER FOR DISEASE CONTROL
See Disease Control Center.

CIVIL AERONAUTICS BOARD
Rules
Tariffs of air carriers and for-
eign air carriers; construc-
tion, publication, ete.;
Veteran’s Day observance;
tariff filing requirements ....

CIViL SERVICE COMMISSION
Rules
Equal opportunity:

Remedial action; retroactive...
COMMERCE DEPARTMENT

See National Oceanic and
Atmospheric Administration;
National Technical Informa-
tion Service; National Tele-
communications and In-
formation Administration.

COMMODITY FUTURES TRADING
COMMISSION
Proposed Rules

Fraud in connection with com-
modity transactions; leverage
PEANBACTIONS <o i invsssrsassmsass

52697

52694

contents

COST ACCOUNTING STANDARDS BOARD

Rules

Cost accounting standards:

Contracts and subcontracts

awarded to foreign govern-
ments; exemptions .....cc.c.oeees

CUSTOMS SERVICE

Notices

Preclearance operations; excess
cost reimbursement

DEFENSE COMMUNICATIONS AGENCY
Notices
Meetings:

Scientific Advisory Group....... 52759
DEFENSE DEPARTMENT

See also Air Force Department;
Army Depariment; Defense
Communications Agency.

Notices

Meetings:

DISEASE CONTROL CENTER
Rules
Grants:
Influenza immunization ..........
ECONOMIC REGULATORY
ADMINISTRATION
Notices

Natural gas importation peti-
tions:
St. Lawrence Gas Co,, Inc ....... 52760

EDUCATION OFFICE

Notices

Extension and Continuing Edu-
cation National Advisory
Council; correction ......c.ccesneeeen

EMPLOYMENT AND TRAINING
ADMINISTRATION

Notices

Migrant and seasonal
worker programs:
Funding allocations ..........c......

ENERGY DEPARTMENT

See also Economic Regulatory

Administration; Federal Ener-

gy Regulatory Commission.

Notices
Meetlings:

National Petroleum Council... 52760
ENVIRONMENTAL PROTE(ETION AGENCY
Rules
Air pollution control, new motor

vehicles and engines, ete.:

Technical amendments............
Air quality implementation

plans; approval and promul-
gation; various States, etc.:

farm-

52914

CEREESY g1 7 S SR G I B I 52702
Air quality implementation

plans;, delayed compliance

orders: :

FABIIO v vnrencrssirabomsibssnasshizaassinacess

Indiana

B0 i sxver sesbadiy s apissons oynudanies 52704
Proposed Rules
Air quality implementation
plans; approval and promul-
gation; various States, ete.:

Massachusetts ......ccoooovivnienaivnna 527417

Air quality implementation
plans; delayed compliance
orders:

Connecticut 52752

Maine .......... 52752

New York ... 52749

Washington 52748

Notices
Environmental statements;
availability, ete.:

Agency statements, weekly re-

LIS (ot orar b LS AR st 52768

Meetings:

Administrator’s Toxic Sub-
stances Advisory Com-
02114 L N AR yy NS N e R s ) 52768

FEDERAL CROP INSURANCE

CORPORATION

Proposed Rules
Crop insurance, various com-
modities:

IOBATEE - 1t ywaesseryenshvcemesssSovssavssnchsnnty 52723

Soybeans 52722

FEDERAL ENERGY REGULATORY

COMMISSION

Notices
Hearings, etc.:

Central Illinois Light Co ......... 52761

Cities Service CO .......ciciviniiiiivins 52761

Consolidated Edison Co. of
New York, INC .....cerveennsssuanses 52762

Consumers Power CO ......c.cece.is 52762

Florida Gas Transmission Co. 52762

Henry Grace Production Co ... 52763

High Island Offshore System. 52763

Liberty Oil & Gas Corp .......... 52764

Logue & Patterson ...........oooeeees 52764

Mississippi River Transmis-

SION COTD sivsisassssrssssonaies ansabios 52764
Potomac Edison Co ...........coo.... 52764
Public Service Co. of Indiana,

L L R e T 52765
Puerto Rico Water Resources

ANLDROriEY v ieisrpasssssses 52765
Sea Robin Pipeline Co. et al ... 52765
South Texas Natural Gas

Gathering Co. et al ............... 52766
Southern California Edison

B e 5y 52767
Southland Royalty Co............. 52766
Susquehanna Power Co.

(53 3%: % WSS ORI N o o e 0 52767
Texas Eastern Transmission

L815) 5 ¢ PR RN e P W 1S 52767
United Gas Pipe Line Co ........ 52768

Virginia Electric & Power Co. 52768
FEDERAL MARITIME COMMISSION

Notices
Agreements filed, etc.....c.ooeeuiiinn 52771
Casualty and nonperformance
certificates:
Phaidon Navegacion S.A. (2
documents) .............o..... 52771-52772
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FEDERAL RAILROAD ADMINISTRATION
Notices

Environmental
availability, etc.:
Chicago & North Western
Transportation Co.; coal line
) ) 5 23 Lo NGNS N—ET 1) 8 § o) 4

Loan guarantee obligations:
Chicago, Wyo. & North West-
ern Transportation Co.; ex-
tension of time ..cicererresasseanre

FEDERAL RESERVE SYSTEM
Rules
Truth-in-lending:

Credit life and disability insur-
ance programs, premiums
disclosure; official staff in-
terpretation .......ccoovisissmsesssaies

Preservation of claims and de-
fenses, New York law and
Fair Credit Billing Act; offi-
cial staff interpretation........

Notices

Applications, etc.:
Citizens Ban-Corporation........
First City Bancorporation of

statements;

52798

52797

52695

52696

52772

4 17 Y B o WA SIS e 52772
Lockney Bancsharer, Inc......... 52772
Marsh Investments, N.V,,

] AN (APPSO 52772
Northwest Ohio Bancshares,

5 6ol s L rrrn e SRS DV T 52722
Southwest Florida Banks,

s 51 Lol AT D S e 52773

FEDERAL TRADE COMMISSION
Proposed Rules
Motor vehicles, used, sale of;
staff report, publication .......... 52729

FOOD AND DRUG ADMINISTRATION

Rules
Animal drugs, feeds, and related
products:
Lasalocid sodium......ccccuicinieenin 52701
Penicillin and procaine
penicillin G  novobiocin
IDLASION. cocessicsistoarispssossivssaremicse 52700
Pyrantel pamoate tablets 52700
Dietary foods; label statements
for weight control or diabetic
diets; correction.....cuiiiivensiacnces 52699
Medical devices:
Good manufacturing practices
and in vitro diagnostic prod-
ucts for human use; correc-
5 () 1 e hen o S0t ST e 02701
Proposed Rules
Clinical investigations:
Investigators, obligations;
clarification and extension
of time 52731
Human drugs: .
Hypoglycemic drugs, oral; la-
beling ... 52732
Notices i
Animal drugs, feeds, and related
products:
Rootin’' Iron Blocks (ferrous
fumarate); approval with-
drawn ..... 52774

CONTENTS

Tylosin premix; approval
withdrawn ... 52775
Meetings:
Patient Package Inserts Con-
TETERCE .. o s namiies sibinisosgrtats 52774

Reports, annual, filing by advi-
SOTY COMMILUCES ccevovessreersrrersraron

FOREIGN ASSETS CONTROL OFFICE
Proposed Rules
Cuban assets control:
Blocked funds, retention in in-
terest-bearing accounts ........
Foreign assets control:
Blocked funds, retention in in-
terest-bearing accounts ........
Foreign funds control:
Blocked funds, retention in in-
terest-bearing accounts ........

GENERAL ACCOUNTING OFFICE

Notices

Regulatory reports review; pro-
posals, approvals, ete. (CFTC,
I1CCO) 527173

HEALTH, EDUCATION, AND WELFARE
DEPARTMENT

See Alcohol, Drug Abuse, and
Mental Health Administra-
tion; Disease Control Center;
Education Office; Food and
Drug Administration; Health
Services Administration; Na-
tional Institutes of Health; So-
cial Security Administration.

HEALTH SERVICES ADMINISTRATION
Notices
Advisory committees; annual re-

ports filed, availability ........oese 52775
Meetings:

Advisory Committees; Decem-
ber ...

53021
53016

53023

52775

HERITAGE CONSERVATION AND
RECREATION SERVICE
Notices
Historic Places National Regis-
ter; additions, deletions, etc.:
Connecticut et al......ccoee 52776-52777

INTERIOR DEPARTMENT

See Heritage Conservation and
Recreation Service; Reclama-
tion Bureau; Surface Mining
Reclamation and Enforce-
ment Office.

INTERNAL REVENUE SERVICE

Proposed Rules
Income taxes:

Pension plans; minimum fund-
ing standards, asset valua-
tion; hearing ...

INTERSTATE COMMERCE COMMISSION
Notices
Fourth section applications for

relief 52823
Motor carriers:
Irregular route property carri-
ers; gateway elimination ...... 52823

Permanent authority applica-

tions (2 documents) ... 52798, 52823
Temporary authority applica-

tions (2 documents) ... 52828, 52836
Transfer proceedings (2 docu-

YAEYIUS ). oarersridisosaysise e 02843, 52845

JUSTICE DEPARTMENT
See also Antitrust Division, Jus-

tice Department; Law En-
forcement Assistance
Administration.

Rules

Conduct standards:

Compensation for speeches or
writings, suggestion of pay-
ment of fee to charities; pro-
RIBIION e ik Y

LABOR DEPARTMENT

See Employment and Training
Administration; Occupational
Safety and Health Adminis-
tration; Pension and Welfare
Benefit Programs Office.

LAW ENFORCEMENT ASSISTANCE
ADMINISTRATION
Notices

Grants solicitation, competitive
research:
Discrimination against wo-
men - o 52788
LEGAL SERVICES CORPORATION
Notices
Grants and contracts; applica-
tions . . 52789
NATIONAL INSTITUTES OF HEALTH
Notices

Carcinogenesis bioassay reports;
availability:
1,2-Dibromoethane ..........cccesuees

NATIONAL OCEANIC AND ATMOSPHERIC
ADMINISTRATION

52702

Rules
Fishery conservation and man-
agement:
Domestic and foreign fishing;
groundfish in Gulf of
Alaska ..... 52709

NATIONAL TECHNICAL INFORMATION
SERVICE

Notices

Inventions, Government-owned;
availability for licensing (5
documents) ......ccecesransonnass 52756-52758

NATIONAL TELECOMMUNICATIONS AND
INFORMATION ADMINISTRATION
Notices

Meetings:
Frequency Management Advi-
sory Council....c.cauiee e

NAVY DEPARTMENT

Notices

Meetings:
Navy Resale System Advisory
Committee ... i « 52759
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NUCLEAR REGULATORY COMMISSION

Notices
Applications, ete.: =
Florida Power & Light Co....... 52790
Northern States Power Co ..... 52791
Portland General Electric Co.
etal......... 52792
TLANSNUCICAT .covevecosessssscssossssassias 52790
Environmental statements;
availability, etc.:
Commonwealth Edison Co ..... 52790
Issuances, semiannual hard-
bound volume; availability ..... 52791

OCCUPATIONAL SAFETY AND HEALTH
ADMINISTRATION

Rules

Health and safety standards:
Lead; exposure

..........................

PENSION AND WELFARE BENEFIT
PROGRAMS OFFICE

Notice

Proposed revision of Schedule B
(Actuarial Information) and
proposed permanent waiver of
certain actuarial information. 52789

RECLAMATION BUREAU

Notices

Environmental
availability, ete.:
McGee Creek Project, Okla....

statements;

52776

CONTENTS

RURAL ELECTRIFICATION
ADMINISTRATION

Notices
Environmental

availability, ete.:
East/Century Power Corp ......

SECURITIES AND EXCHANGE
COMMISSION

Rules
Interpretative releases:
Institutional disclosure pro-
gram; reporting obligation
and filing requirements
Notices
Hearings, ete.:
Food Pair, TRC . einmenssivossias
Self-regulatory organizations;
proposed rule changes:
Depository Trust Co.................
Philadelphia Stock Exchange,
D § 0¥ L { AR e DR AN oV A e R
SMALL BUSINESS ADMINSTRATION
Notices
Applications, ete.:
Caddo Capital Corp
Corporate Capital, Inc..............
Montgomery Street Partners
Corp
Mountain Ventures, Inc ...
Nutmeg Capital Corp
Oceanic Capital Corp

statements;

..............

52155

52697

52792

52792
52793

Savings Venture Capital
Corp

Disaster areas:

Texas. 52797

SOCIAL SECURITY ADMINISTRATION

Proposed Rules

Old-age, survivors, and disabil-
ity insurance:

Benefits; eligibility require-
ments, determination of
AINONNGS CEE ce. erramsssnerasins conta 52936

SURFACE MINING RECLAMATION AND

ENFORCEMENT OFFICE

Proposed Rules
Performance standards:

General and underground
mining; sedimentation
ponds and head-of-hollow
fills; design criteria, etc.........

Notices
Coal mining and reclamation,

Black Butte Mine, Wyo., pro-

posed approval.......ccocenneeeeiieans

TRANSPORTATION DEPARTMENT

See Federal Railroad Adminis-
tration.

TREASURY DEPARTMENT

See Customs Service; Foreign
Assets Control Office; Inter-
nal Revenue Service.

52797

52734

52777

list of cfr parts affected in this issue '

The following numerical guide is a list of the parts of each titie of the Code of Federal Regulations affected by documents published in today's
issue. A cumulative list of parts affected, covering the current month to date, follows beginning with the second issue of the month.

A Cumulative List of CFR Sections Atfected is published separately at the end of each month. The guide lists the parts and sections affected
by documents published since the revision date of each title,

4 CFR
331

52693

5CFR

12 CFR
226 (2 documents) ............. 52695, 52696
14 CFR
2oL sores3 52697
16 CFR
PROPOSED RULES:
aGhiin.:..L 52729
17 CFR
241 52697
PROPOSED RULES
] § e RO S e e L 52629
20 CFR
PRrRoPOSED RULES
£ 3o ST SRR O T L 52936
21 CFR
L1V e e s LA e 52699
DBV Sotstns s svvoranristessebudosarostons s heessoebin 52700
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52731,
312
314
320 ...
330
361
430 .
431
510
511
514 ......
570 ...
571
601
630
1003
1010

26 CFR

ProrPOSED RULES!:
; Ry

............................................

............................................

52731
52732
52731
52731
52731

. 52731

52731
52731
52731
52731
52731
52731
52731

52734

28 CFR
B s 52702
29 CFR
....... 52952
52734
52734

B axisr0sssammcosionmossssdtarissi oot ot 52702
65 (3 documents) .... . 52704-52706
B R e L 52914
600 52914
PrOPOSED RULES:
D2 eere 52747
65 (4 documents)......... 52748-52752
42 CFR .
3 8 AT R IR g 52707
50 CFR
I S A R S N e S 52709
672 52709




CUMULATIVE LIST OF CFR PARTS AFFECTED DURING NOVEMBER

The following numerical guide is a list of parts of each title of the Code
of Federal Regulations affected by documents published to date during

November:

1CFR 9 CFR
245 W eV A A RTTARL ). DR 1R S DO B S o rcscunstenvisawor s ritiaerizeotksoipsatoetivis 52466
7Y v i e B e S R LG78 (s y  © eT s, Sl W S et L 52466
307. 51386, 51754
3CFR 350 .. .. 51386
EXECUTIVE ORDERS: 351..... .. 51386
11157 (Amended by EO 12094) .. 51379 354..... . 91386
12054 (Amended by EO 12090) .. 50997 355..... . 51386
12059 (Amended by EO 12097) .. 52455 362....iiiiiiiminmiiniim. 51386
12061 (Amended by EO 12091).. 51373
12084 (Amended by EO 12097) .. 52455

12090 50997
12091.... - 51373
12092.... . 51375
12093.... e 51377
12094.... . 51379
12097 52455

MEMORANDUMS!
October 30, 1978 .....c..ccecmvressasons

4 CFR

50995

52186
52693

51753
51753
52694
52460

. 52202
52203

- 52203
. 52495
52495
. 51001-51004, 52207-52213
............................ 51005-51010
- 51010, 51011, 52214, 52467
51012
52205
52206

.......................................

51026, 51029, 52496
52406
. 51030
52182

20 CFR

51410
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21 CFR—Continued
Prorosep Rures—Continued

L { a  aSe ERN T 52731
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(The items in this list were editorially comp
significance. Since this list 1s Intended as a reminder, it does not include e

Rules Going Into Effect Today

HEW/FDA—Bakery products; amendment of

identity standards .......... 47177, 10-13-78
Revision of sampling procedure for new ani-
mal antibiotic drugs ...« 41185;
9-15-78

List of Public Laws

This is alcontinuing listing of public bills
that have become law, the text of which is
not published in the FEDERAL REGISTER.
Copies of the laws in individual pamphlet
form (referred to as “slip laws') may be
obtained from the U.S, Government Printing
Office.

[Last Listing: Nov. 13, 19781

B RSt B0B0M i sierssesrsssornsivupery Pub. L. 95-604

“Uranium Mill Tailings Radiation Control Act

of 1978." (Nov. B, 1978; 92 Stat. 3021).
Price: $1.10.

BT e iresnasis i rrdeB sdasarudons Pub. L. 95-605
To extend the boundaries of the Toiyabe
National Forest in Nevada, and for other
purposes. (Nov. 8, 1978; 92 Stat. 3044).
Price: $.60.

S, 2727 Pub. L. 95-606
“Amateur Sports Act of 1978." (Nov. B,
1978; 92 Stat. 3045). Price: $.90.

S D BT s fevsosibomss tisissreipsasoase Pub. L. 95-607
To amend section 5 of the Department of
Transportation Act, relating to rail service
assistance, and for other purposes. (Nov.

8, 1978; 92 Stat. 3059). Price: $.80.

reminders

L3 o b N et e e v Pub. L. 95-608
“Indian Child Welfare Act of 18978."" (Nov, 8,
1978, 92 Stat. 3069). Price: $.80.

O T L s acos e aohorssshbo iy Pub. L. 95-609
“Quiet Communities Act of 1978."
e e R Ry e e, Pub. L. 95-610

To amend title 10, United States Code, to
prohibit union organization of the armed
forces, membership in military labor orga-
nizations by members of the armed forces,
and recognition of military labor organiza-
tion by the Government, and for other
purposes. (Nov. 8, 1978; 92 Stat. 3085).
Price: $.60.

HIR. 10888t et Pub. L. 95-611

To amend the Regional Rail Reorganization
Act of 1973 to authorize appropriations for
the United States Railway Association for
fiscal year 1979. (Nov. B, 1978; 92 Stat.
3089). Price: $.60.

LBt S T e e i e Pub. L. 95-612

To provide that the Exchange Stabilization
Fund shall not be available for payment of
administrative expenses; and for other pur-
poses. (Nov. 8, 1978; 92 Stat. 3091). Price;

~ $.60.

S, 12022 i e esas st Pub. L. 95-613

To extend the programs of assistance under
titte X and part B of title X! of the Public
Health Service Act. (Nov. 8, 1978; 92 Stal.
3093). Price: $.60.

o T L e e e e Pub. L. 95-614

To amend the boundary of the Cibola Nation-
al Forest, designate an intended wilder-
ness area, and for other purposes. (Nov. 8,
1978; 92 Stat. 3095). Price: $.60.

HR 9281 . g Pub. L. 95-615

“Tax Treatment Extension Act of 1977."
(Nov. 8, 1978; 92 Stat. 3097). Price: $.90.

| 2 PR b e e Pub. L. 95-616

“Fish and Wildlife Improvement Act of
1978." (Nov. 8, 1978; 92 Stat. 3110). Price:
$.70.

tled as an aid to FEDERAL REGISTER users. Inclusion or exclusion from this 1ist has no legal
flective dates that occur within 14 days of publication.)

P 7 g sy L Pt ks o o R T Pub. L. 95-617

“Public Utility Regulatory Policies Act of

1978." (Nov. 9; 1978; 92 Stat. 3117). Price:
$1.80.

H.R. 5263 .... Pub. L. 95-618
“Energy Tax Act of 1978." (Nov. 9, 1978, 92
Stat. 3174). Price: $1.40.

HIREB0ST il i o Pub. L. 95-619
“National Energy Conservation Policy Act.”
(Nov. 9, 1978; 92 Stat. 3206). Price: $2.10.

LB BT A6 v ovrasirearonatrarnsasnsssase Pub. L. 95-620

“Powerplant and Industrial Fuel Use Act of

1978." (Nov. 9, 1978; 92 Stat. 3289). Price:
$1.90.

T [T T B e Pub. L. 95-621
“Natural Gas Policy Act of 1978." (Nov. 9,
1973; 92 Stat. 3350). Price: $1.90.
S. 2450. Pub. L. 95-622
To amend the Community Mental Health
Centers Act to revise and extend the pro-
grams under that Act, to amend the Public
Health Service Act to revise and extend
the programs of assistance for libraries of
medicine, the programs of the National
Heart, Lung, and Blood Institute, and of the
National Cancer Institute, and the program
for National Research Service Awards, to
establish the President's Commission for
the Study of Ethical Problems in Medicine
and Biomedical and Behavioral Research,
and for other purposes. (Nov. 9, 1978; 92
Stat. 3412). Price: $1.30.
O O O NS s Pub. L 95-623
“Health Services Research, Health Statis-
tics, and Health Care Technology Act of
1978." (Nov. 9, 1978; 92 Stat. 3443). Price:
$.90.
(3P 1§ s e S A R et i Pub. L. 95-624
“"Department of Justice Appropriation Au-
thorization Act, Fiscal Year 1979." (Nov. 9,
1978; 92 Stat. 3459). Price: $.70,
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rules and requlations

codified in the Code of Federal Regulati

This section of the FEDERAL REGISTER contoins regulatory documents having general opplicability ond legol effect most of which are keyed to and

month.

which is published under 50 fitles pursuant to 44 U.S.C. 1510.
The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL REGISTER issve of each

[1620-01-M]
Title 4—Accountis

CHAPTER lI—COST ACCOUNTING
STANDARDS BOARD

PART 331—CONTRACT COVERAGE

AGENCY: Cost Accounting Standards
Board.

ACTION: Final rule.

SUMMARY: This rule exempts con-
tracts and subcontracts awarded to
foreign concerns from Cost Account-
ing Standards except Standards 401
and 402. It also exempts contracts and
subcontracts awarded to foreign gov-
ernments and their agencies from all
standards and rules of the Board. Cer-
tain of these amendments are being
made in the interest of sound con-
tracting practices and will continue to
assure that necessary information
about contracting is available. The ex-
emptions will remove impediments to
efficient and successful contracting
with foreign concerns and govern-
ments.

DATE: These amendments are effec-
tive immediately.

FOR FURTHER
CONTACT:

Noah Minkin, General Counsel, Cost
Accounting Standards Board, 441 G
Street NW., Washington, D.C. 20548,
202-275-5940.

SUPPLEMENTARY INFORMATION:
The Cost Accounting Standards Board
is today promulgating amendments to
its regulations dealing with exemp-
tions for contracts and subcontracts
performed by foreign governments
and foreign concerns. On July 31,
1978, the Cost Accounting Standards
Board published a proposal under
which contracts or subcontracts with
foreign concerns could be exempted
from certain individual standards if an
authorized official of a relevant Feder-
al agency determines that application
of the standards to such contracts or
subcontracts is inappropriate. The
Board received 12 comments on the
proposal.

One commentator opposed the pro-
posal as unnecessary because the
Board itself has authority to grant ex-
emptions when such action is appro-

INFORMATION

priate and asserted that delegation is
undesirable because such decisions are
too important to be delegated. The
Board agrees that decisions concern-
ing exemptions are important and has
carefully considered the proposed
action in the light of all comments and
other available information. Based on
that consideration the Board has con-
cluded that it should grant a specific
categoric exemption. Consequently no
delegations are needed. Moreover be-
cause of the categoric exemption, the
need to amend individual standards is
obviated.

One government agency to whom
delegation of authority was proposed
noted that in implementing the dele-
gation, one of the factors it would con-
sider in determining whether the ap-
plication of an individual standard is
appropriate is the matter of sovereign-
ty. Because of the action being taken
today, there is no need to comment on
the appropriate weight to be assigned
to that factor.

Another commentator also discussed
sovereignty and suggested that the
United States has no legal right to
impose the requirements of its laws
and regulations on foreign contracts.
To support this assertion, the com-
mentator cited an official of the De-
partment of Defense who attributed
some of the difficulties in foreign pro-
curements to the insistence upon con-
tracts rather than general agreements.
Whether a contract or some other in-
strument is used is something to be de-
cided by other agencies of the Govern-
ment and not by the CASB. The
Board has long recognized that its
Standards are not applicable to non-
contractual arrangements and agrees
with the suggestion that if the procur-
ing agencies used some noncontractual
arrangement to transact business with
foreign contractors, CAS would be in-
applicable to the transaction. Howev-
er, when the parties agree to use a ne-
gotiated national defense contract or
subcontract as the vehicle for tran-
sacting business, the agreement must
include the standards, rules, and regu-
lations of the Board.

One commentator expressed the
opinion that no substantial benefit
would accrue to the United States
under the limited exemption originally
proposed but that a complete exemp-
tion from all Cost Accounting Stand-
ards Board requirements would be

beneficial. Instead of the proposed ex-
emption and delegation, that commen-
tator recommended that all contracts
and subcontracts with foreign firms
and governments be exempt from all
CAS requirements. The Board does
not agree that a limited exemption
would produce no significant benefits
but that a complete exemption would.
Significant benefits accrue to the
United States Government from all
standards, in part because each stand-
ard enhances the likelihood of achiev-
ing the goal of uniformity and consist-
ency set forth in Pub. L. 91-379. The
Board believes that by exempting for-
eign contracts from some standards
there is a detriment rather than a
benefit insofar as the public law itself
is concerned. Nonetheless the Board
has been advised that the requirement
to apply some standards has become a
significant impediment to efficient,
successful contracting with foreign
concerns and foreign governments.

The exemption being granted today
will remove that impediment while
continuing to provide protection
through the application of CAS 401
and 402. In addition, foreign concerns
will still be required to file Disclosure
Statements.

The requirements of CAS 401 and
402 are fundamental to any sound cost
accounting program. In the Board's
view application of these standards is
essential to provide some assurance
that a contractor's cost accounting
practices are sufficient to provide reli-
able information on which to base the
negotiation, administration, and settle-
ment of contracts. Similarly, the re-
quirement for disclosure which is also
being continued unchanged, serves to
assure that necessary information
about cost accounting practices is
available to the Government.

Several commentators recommended
that in addition to contracts with for-
eign contractors, the Board should
exempt contracts with foreign govern-
ments. The Board has concluded that
this recommendation has merit and
the exemption being promulgated
today has been amended accordingly.
Because the exemption established in
1972 for the Canadian Commercial
Corp., an agency of the Canadian Gov-
ernment, is included in today's exemp-
tion action, the 1972 exemption is
being withdrawn. {
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One commentator suggested a need
to define “foreign concerns' and an-
other recommended that “perform-
ance” be defined. The term ‘‘foreign
concern’ has already been defined by
the Board in § 331.30(e)(2).

As to what constitutes “perform-
ance,” the Board believes that in gen-
eral it encompasses the contractor’s
activity under the contract up to the
point of inspection and acceptance of
the items called for by the contract.
However, because of the complexity
and variety of contracts, the Board be-
lieves that the contracting agency can
best determine whether a specific con-
tract is to be performed outside the
United States.

A number of commentators suggest-
ed various changes in the delegation
procedures proposed by the Board.
Since the Board is withdrawing the
delegation, there is no need to consid-
er these suggestions.

One commentator suggested that
the reference in §331.30(¢c) to the As-
sistant Secretary of Defense (Installa-
tions and Logistics) be changed to re-
flect organizational changes in the De-
partment of Defense. This revision has
been made.

Accordingly 4 CFR Part 331 is
amended as follows:

1. Change §331.30(b) by deleting
§331.30(b)(5) as presently stated and
substitute the paragraph set forth
below.

2. Revise §331,30(c) (1) and (2) to
read as set forth below.

§ 33130 Applicability, exemption, and
waiver,
. - - . .
‘b) .
(5) Any contract or subcontract

awarded to a foreign government or an
ageney or instrumentality of such gov-
ernment or, insofar as the require-
ments of Cost Accounting Standards
403 (4 CFR Part 403) or any subse-
quent standards are concerned, any
contract or subcontract awarded to =z
foreign concern.

(NotE,—This exemption does not relieve for-
eign concerns of any obligation to comply
with the Cost Accounting Standards set
forth in 4 CFR Parts 401 and 402 and to
submit a Disclosure Statement.)

- - - - .

(c)(1) Upon request of the Secretary
of Defense, the Deputy Secretary of
Defense, an Under Secretary of De-
fense, or the Deputy Under Secretary
of Defense, Research and Engineering
(Acquisition Policy), or outside the De-
partment of Defense, of officials in
equivalent positions, the Cost Ac-
counting Standards Board may waive
all or any part of the requirements of
paragraph (a) of this section with re-

RULES AND REGULATIONS

spect to a contract or subcontract to
be performed within the United
States, or a contract or subcontract to
be performed outside the United
States by a domestic concern. A do-
mestic concern is an incorporated con-
cern incorporated in the United States
or an unincorporated concern having
its principal place of business in the
United States. (In the context of this
subparagraph, ‘‘concern’ refers to a
prospective or actual contractor. Thus,
a contract with a foreign subsidiary or
foreign branch or business office of a
U.S. corporation would not be a con-
tract with a domestic concern. Con-
versely, a contract executed by a for-
eign salesman or agency on behalf of a
domestic concern would nevertheless
be a contract with a domestic concern
since the basic contractual and legal
responsibility resides with the domes-
tic concern.) Any request for a waiver
shall describe the proposed contract or
subcontract for which waiver is sought
and shall contain (i) an uneguivocal
statement that the proposed contrac-
tor or subcontractor refuses to accept
a contract containing all or a specified
part of the Cost Accounting Standards
clause and the specific reason for that
refusal, (ii) a statement whether the
proposed contractor or subcontractor
has accepted any prime contract or
subcontract with any Federal depart-
ment or ageney containing the Cost
Accounting Standards clause, (iii) the
amount of the proposed award and the
sum of all awards by the department
or agency requesting the waiver to the
proposed contractor or subcontractor
in each of the preceding 3 years, (iv) a
statement that no.other source of the
supplies or services being procured is
available to satisfy the needs of the
agency on a timely basis, (v) a state-
ment of any alternative methods of
fulfilling the project or program needs
and the agency's reasons for rejecting
such alternatives, (vi) a statement of
the steps being taken by the procuring
agency to establish other sources of
supply for future procurements of the
products or services for which a waiver
is being requested, and (vii) any other
information that may aid the Board in
evaluating the requested waiver.

(2) Upon request of the Secretary of
Defense, the Deputy Secretary of De-
fense, an Under Secretary of Defense,
or the Deputy Under Secretary of De-
fense, Research and Engineering (Ac-
quisition Policy), or outside the De-
partment of Defense, of officials in
equivalent positions, the Cost Ac-
counting Standards Board may waive
all or any part of the requirements of
paragraph (a) of this section with re-
spect to a proposed contract or sub-
contract to be performed outside the
United States by a foreign concern. A
foreign concern is a concern that is
not a domestic concern, as defined in

paragraph (¢)(1) of this section. Any
request for a waiver shall describe the
proposed contract or subcontract for
which waiver is sought and shall con-
tain (i) the amount of the proposed
award and the sum of all awards by
the department or agency requesting
the waiver to the proposed contractor
or subcontractor in each of the preced-
ing three years, (ii) a statement that
no other source of the supplies or serv-
ices being procured is available to sat-
isfy the needs of the agency on a
timely basis, (iii) a statement of any
alternative methods of fulfilling the
project or program needs and the
agency's reasons for rejecting such al-
ternatives, (iv) a statement of the
steps being taken by the procuring
agency to establish other sources of
supply for future procurements of the
produets or services for which a waiver
is being requested, and (v) any other
information that may aid the Board in
evaluating the requested waiver.

(34 Stat. Sec. 103 (50 U.S.C. app. 2168).)

ARTHUR SCHOENHAUT,
Executive Secretary.

[FR Doc. 78-32030 Filed 11-13-78: 8:45 am)

[6325-01-M]
Title 5—Administrative Personnel

CHAPTER I—CIVIL SERVICE
COMMISSION

PART 713—EQUAL OPPORTUNITY

Remedial Action
AGENCY: Civil Service Commission,
ACTION: Final regulation.

SUMMARY: The Civil Service Com-
mission has amended its equal oppor-
tunity regulations to provide that a
complainant is entitled to retroactive
relief when there is a finding of dis-
crimination, unless the record contains
clear and convincing evidence that the
complainant would not have been
hired or promoted in the absence of
discrimination.

EFFECTIVE DATE: November 14,
1978. The regulation shall apply to
cases which are pending before an
agency or court on November 14, 1978,
or in which a final adminstrative deci-
sion was issued within 30 days prior to
November 14, 1978.

FOR FURTHER
CONTACT:

Lydia Parnes, Trial Attorney, Office
of the General Counsel, U.S. Civil
Service Commission, Room 6H31,
1900 E Street NW., Washington,
D.C. 20415, 202-632-4600,

SUPPLEMENTARY INFORMATION:
On August 1, 1978, a document was

INFORMATION
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published in the FEDERAL REGISTER
proposing to amend Civil Service Com-
mission regulations to provide for an
award of retroactive remedial relief to
an EEO complainant unless-the record
contains clear and convineing evidence
that the complainant would not have
been hired or promoted in the absence
of diserimination. Interested persons
were invited to participate by submit-
ting their views and statements to
Joyce L. Evans, Acting Deputy Gener-
al Counsel, Office of the General
Counsel, U.S. Civil Service Commis-
sion.

Comments received were generally
supportive of the proposal. Principal
objections concerned retention of the
existing provision on priority consider-
ation. Those objecting to the provision
stated that if the record contains clear
and convincing evidence that the com-
plainant would not have been hired or
promoted in the absence of discrimina-
tion, the complainant has not been in-
jured and should not be entitled to
any remedy. Other revisions in the
part 713 regulations were also suggest-
ed. However, after considering these
comments, the Commission deter-
mined that any further revisions in
the regulations should be a matter for
separate consideration.

One participant noted that the regu-
lation as amended required a minor re-
vision to avoid confusion as to when a
complainant is entitled to retroactive
relief and when he or she is entitled to
priority consideration. Specifically
§713.271(b) states that when an
agency finds that a complainant has
been diseriminated against and “as a
result of that discrimination” was
denied an employment benefit, the
agency shall take remedial action in-
cluding retroactive promotion and pri-
ority consideration. To avoid any pos-
sible confusion, the Commission has
deleted this phrase.

Accordingly, 5 CFR T13.271 is
amended as set forth below:

1. The first sentences of paragraphs
(a) (1) and (2) are revised;

2. Introductory paragraph (b) is re-
vised;

3. The first sentences of paragraphs
(b) (1) and (2) are revised as follows.

§ 713.271 Remedial actions.

(a) Remedial action involving an ap-
plicant. (1) When an agency, or the
Commission, finds that an applicant
for employment has been discriminat-
ed against, the agency shall offer the
applicant employment of the type and
grade denied him or her, unless the
record contains clear and convincing
evidence that the applicant would not
have been hired even absent discrimi-
nation. * * *

(2) When an agency, or the Commis-
sion finds that discrimination existed
at the time the applicant was consid-

RULES AND REGULATIONS

ered for employment but also finds
clear and convincing evidence that the
applicant would not have been hired
even absent discrimination, the agency
nevertheless shall consider the individ-
ual for any existing vacancy of the
type and grade for which he or she
was considered initially and is quali-
fied before considering other candi-
dates. * * * :

(b) Remedial aclion involving an
employee. When an agency, or the
Commission, finds that an employee of
the agency was discriminated against,
the agency shall take remedial actions
which shall include one or more of the
following, but need not be limited to
these actions:

(1) Retroactive promotion, with
backpay computed in the same
manner prescribed by § 550.804 of this
chapter, unless the record contains
clear and convincing evidence that the
employee would not have been pro-
moted or employed at a higher grade,
even absent diserimination. The back-
pay liability may not accrue from a
date earlier than 2 years prior to the
date the discrimination comiplaint was
filed, but, in any even, not to exceed
the date the employee would have
been promoted. * * *

(2) Consideration for promotion to a
position for which the employee is
qualified before consideration is given
to other candidates, if the record con-
tains clear and convincing evidence
that, although discrimination existed
at the time selection for promotion
was made, the employee would not
have been promoted even absent dis-
crimination, * * *

(42 U.S.C. Section 2000e-16(h)).

UNITED STATES CIVIL SERV-
1CE COMMISSION,
James C. SPRY,
Executive Assistant
to the Commissioners,

[FR Doc. 78-31913 Filed 11-13-78; 8:45 am]

[6210-01-M]
Title 12—Banks and Banking

CHAPTER II—FEDERAL RESERVE
SYSTEM

SUBCHAPTER A—BOARD OF GOVERNORS OF
THE FEDERAL RESERVE SYSTEM

[Reg. Z; FC-0157]
PART 226—TRUTH IN LENDING

Official staff interpretations

AGENCY: Board of Governors of the
Federal Reserve System.

52695
ACTION: staff
interpretation(s).

SUMMARY: The Board is publishing
the following official staff interpreta-
tion of regulation Z, regarding the
proper method of disclosure of premi-
ums for certain credit life and disabil-
ity insurance programs. The agency is
taking this action in response to a re-
quest for interpretation of this regula-
tion.

EFFECTIVE DATE: On or after No-
vember 14, 1978.

FOR FURTHER INFORMATION
CONTACT: Dolores Smith, S&tion
Chief, Division of Consumer Affairs.
Board of Governors of the Federal Re-
serve System, Washington, D.C. 20551,
202-452-2412.

SUPPLEMENTARY INFORMATION:
(1) Identifying details have been de-
leted to the extent required to prevent
a clearly unwarranted invasion of per-
sonal privacy. The Board maintains
and makes available for public inspec-
tion and copying a current index pro-
viding identifying information for the
public subject to certain limitations
stated in 12 CFR 261.6.

(2) An opportunity for public com-
ment on an official staff interpreta-
tion may be provided upon request of
interested parties and in accordance
with 12 CFR 226.1(d)X2)(ii). As pro-
vided by 12 CFR 226.1(d)(3) every re-
quest for public comment must be in
writing, should clearly identify the
number of the official staff interpreta-
tion in question, should be addressed
to the Secretary, Board of Governors
of the Federal Reserve System, Wash-
ington, D.C. 20551, and must be post
marked or received by the Secretary’s
office before the effective date of the
interpretation. The request must also
state the reasons why an opportunity
for public comment would be appropri-
ate.

(3) Authority: 15 U.S.C. 1640¢1).

§ 226.8(b)3)—Premium amounts for cance-
lable credit life and disability insurance
that are computed on the outstanding in-
debtedness and decline over term may be
included in schedule and total of pay-
ments even though they are part of nei-
ther amount financed nor finance charge.
(Rescinds P.I. Letters 735, 833, and 850.)

OcToBER 25, 1978,

This is in response to your letter of * * *,
in which you requested an interpretation of
§226.8(bX3) of regulation Z regarding the
proper method of disclosure of premiums
for certain credit life and disability insur-
ance programs. An answer to your request
had been deferred pending a rulemaking
proceeding by the Board on this and other
issues. That proceeding was completed on
August 23 and resulted in an amendment, of
regulation Z. During the proceeding, it was
decided that the guestion you raised would
be answered by an official staff interpreta-
tion.

Official
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Your inquiry relates to closed end loans in
which the customer is scheduled to remit an
equal amount to the creditor each payment
period. The amount of each scheduled pay-
ment includes a credit insurance premium
and a finance charge, both of which are
computed on the outstanding indebtedness
and therefore decline in each succeeding
payment period. Under this plan, the premi-
um for credit life and disability insurance is
a part of neither the finance charge (be-
cause the creditor complies with
§ 226.4(aX5) of the regulation) nor the
amount financed (since the premiums are
not financed by the creditor, but instead
accrue on the outstanding indebtedness and
are paid periodically by the customer). Fur-
ther, the insurance is cancelable at any time
by the customer, without any obiigation
beyond the payment of accrued premiums.

You asked whether the premium amount
for such insurance may be included in the
payment amount and the "total of pay-
ments scheduled to repay the indebtedness”
required to be disclosed under § 226.8(b)(3).

In the staff's opinion, the premium
amount for such insurance may be included
in the payment amount and total of pay-
ments disclosed under §226.8(bX3). The
staff believes that such a disclosure provides
the customer with significant information
about the payment schedule, i.e., the actual
amount the customer has agreed Lo pay the
creditor each month. To prohibit inclusion
of the premiums in the payments disclosed
on the ground that they are not a part of
the indebtedness, while meeting the techni-
cal reguirements of the regulation, would
result in a variable payment disclosure that
would not reflect what the customer has
agreed to pay.

A creditor also has the option of excluding
the premium amounts from the schedule of
payments disclosed under §226.8(b)3).
Please note, however; that in transactions
where the premiums decline while the prin-
cipal and finance charge component remain
constant, such exclusion will result in a
schedule of varying periodic payments, and
the creditor must disclose accordingly.

The staff has issued a number of public
information letters on this subject that in
some respects contradict each other and the
opinions expressed herein. For that reason,
the staff hereby rescinds Public Informa-
tion Letters 735, 833, and 850.

Other staff interpretations take the gen-
eral position that the total of payments
should equal the amount financed plus the
finance charge. The opinion stated in this
letter, that certain insurance premiums may

be included in the schedule and total of pay- -

ments, although included in neither the
amount financed nor the finance charge,
provides a limited exception to that posi-
tion. In addition to disclosing the cost of the
insurance as required by § 226.4(a)5), credi-
tors may want to include the premium on
the Truth in Lending disclosure statement
as additional information—in sequence with
the amount financed and the finance charge
to enable customers to tally the total of
payments disclosed.

Nothing in this letter should be interpret-
ed as affecting the calculation and disclo-
sure of the annual percentage rate under
§§ 226.5 and 226.8(b)(2), The annual percent-
age rate must be calculated on the basis of
the payment amounts exclusive of the de-
clining insurance premium amounts.

This is an official staff interpretation of
regulation Z issued pursuant to § 226.1(dX2).
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It will become effective 30 days after publi-
cation in the FeperaL REGISTER unless a re-
quest for public comment, made in accord-
ance with the Board's procedures, is re-
ceived and granted. We will notify you if the
effective date of the interpretation is sus-
pended because such a request has been re-
ceived.
Sincerely,

NATHANIEL E. BUTLER,
Associate Direclor.,

Board of Governors of the Federal
Reserve System, November 6, 1978.

JOHN M. WALLACE,
Assistant Secretary of the Board.

[FR Doc. 78-31944 Filed 11-13-78: 8:45 am]

[6210-01-M]

{Reg. Z; FC-0158)
PART 226—TRUTH IN LENDING

Official Stoff Interpretations

AGENCY: Board of Governors of .the
Federal Reserve System.

ACTION: Official
interpretation(s).

SUMMARY: The Board is publishing
the following official staff interpreta-
tion of regulation Z, concerning the re-
lationship between New York law re-
garding preservation of claims and de-
fense and the provisions of the Fair
Credit Billing Act and regulation Z.
The agency is taking this action in re-
sponse to a request for interpretation
of this regulation.

EFFECTIVE DATE: On or after No-
vember 14, 1978,

FOR FURTHER
CONTACT:

Glenn E. Loney, Section Chief, Divi-
sion of Consumer Affairs, Board of
Governors of the Federal Reserve
System, Washington, D.C. 20551,
202-452-38617.

SUPPLEMENTARY INFORMATION:
(1) Identifying details have been de-
leted to the extent required to prevent
a clearly unwarranted invasion of per-
sonal privacy. The Board maintains
and makes available for public inspeec-
tion and copying a current index pro-
viding identifying information for the
public subject to certain limitation
stated in 12 CFR 261.6.

(2) An opportunity for public com-
ment on an official staff interpreta-
tion may be provided upon request of
interested parties and in accordance
with 12 CFR 226.1(d)(2)(ii). As pro-
vided by 12 CFR 226.1(d)(3) every re-
quest for public comment must be in
writing, should clearly identify the
number of the official staff interpreta-
tion in question, should be addressed
to the Secretary, Board of Governors
of the Federal Reserve System, Wash-

staff

INFORMATION

ington, D.C. 20551, and must be post-
marked or received by the Secretary's
office before the effective date of the
interpretation. The request must also
state the reasons why an opportunity
for public comment would be appropri-
ate.
(3) Authority: 15 U.S.C. 1640(f).

§171 Act—New York law regarding preser-
vation of claims and defenses is not incon-
sistent with or preempted by credit billing
provisions of Act and regulation Z.

§ 226.6(b)>—New York law regarding preser-
vation of claims and defenses is not incon-
sistent with or preempted by credit billing
provisions of Act and regulation Z.

226.7(a)—Fair Credit Billing Act disclosures
should not be deleted or modified to re-
flect New York Law regarding preserva-
tion of claims and defenses.

226.7(d)—Fair Credit Billing Act disclosures
should not be deleted or modified to re-
flect New York Law regarding preserva-
tion of claims and defenses.

NoOVEMBER 2, 1978.

This is in response to your letter of * * *,
requesting an official staff interpretation of
§226.6(b) and §226.13(i) of regulation Z.
Truth in Lending.

You enclose a copy of a recent amend-
ment to the New York personal property
law. As you interpret the law, a credit card
issuer will be subject to all claims and de-
fenses of a cardholder against a seller aris
ing out of the sale of goods or services pur-
chased by use of a credit card. The card is-
suer’s liability shall not exceed the amount
owing to it at the time the claim or defense
is asserted according Lo the new law.

On the other hand, §226.13(i) of regula-
tion Z states that tort claims may not be as-
serted against a card issuer and limits asser-
tion of claims and defenses against a card
issuer to situations in which the cardholder
has made a good faith attempt to resolve
whatever problems exist with the seller that
honored the card, the amount of the trans-
action in dispute exceeds $50, and certain
geographic limitations are met. In addition.
regulation Z limits the amount of a claim or
defense to no more than the amount of
credit outstanding with respect to the trans-
action which gave rise to the claim or de-
fense when the customer first notifies the
seller or the card issuer of the claim or de-
fense. The regulation furnishes a detailed
description of how to determine the amount
of credit outstanding at that time.

You inquire whether the New York stat-
ute is inconsistent with these provisions of
the regulation and, if not, whether changes
are necessary in the disclosures of rights
under the Fair Credit Billing Act required
by §226.7(a)9) and §226.7(d)X5) of regula-
tion Z to properly reflect the effect of the
New York law.

Your guestion is answered by reference to
§ 226.6(b) of the regulation and § 171 of the
Act. Section 171(a) of the Act provides that
the Board may not determine that any
State law relating to credit billing practices
is inconsistent with any provision of the
Federal law if the State law offers greater
protection to the consumer. The Board im-
plemented this statutory standard in
§226.6(b)(2) of regulation Z by providing
that State laws of this type are not incon-
sistent with the Federal law if a creditor can
comply with the State law without violating
the Federal law.
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Assuming, without deciding. that the New
York law does in fact apply to credit card is-
suers, it appears that the law may be more
protective of consumers in some respects
than the Federal law. For instance, under
the New York law, it appears that card-
holders can assert claims or defenses with-
out meeting the threshold requirements of
§ 226.13(1) of regulation Z (i.e.; a good faith
attempt at resolution with the party honor-
ing the card and the dollar and geographic
limlts). To that extent, the New York stat-
ute would not be inconsistent with the pro-
visions of the Federal Act and regulation Z
and, therefore, would not be preempted.

On the other hand, there are questions re-
garding a card issuer's liability for claims
and defenses which are answered by the
Federal law but which are not specifically
addressed in the New York statute. For ex-
ample, the New York law does not indicate
whether or to what extent cardholders may
withhold payment in the event of a dispute.
Neither does the New York law specify how
cardholders may assert their claims or de-
fenses (by notice to the card issuer? by
court action? by either?). In addition, there
is no indication in the New York law of
whether cardholders can assert their claims
or defenses in any manner against persons
who honored their credit cards and, there-
by, establish the “amount owing” for pur-
poses of determining the card issuer’s liabili-
ty. There is such a provision in the Federal
law. Furthermore, while regulation Z speci-
fies how to allocate payments and credits to
determine in monetary terms the extent of
a cardholder’s claim or defense (the
“amount of credit outstanding” as delineat-
ed in § 226.13(1)2)), the New York law does
not provide the same guidance with respect
to determining the “amount owing"” which
is the measure of the card issuer’s liability
under that law. In sum, while the New York
law appears more protective of consumers
than the Federal law in some respects, it
also appears that the Federal law addresses
situations that are not specifically covered
by the New York law.

The staff is of the opinion that a creditor
can comply with the New York law without
violating the Federal law. Therefore, the
Federal law does not preempt the New York
law in any respect. Of course, should the
questions not specifically addressed by the
New York statute be answered through in-
terpretation of the law by the appropriate
suthorities (e.g., the courts of the State of
New York) in such a way that the New York
law becomes less protective of consumers
than the Federal law, the staff's position
would have to be reevaluated.

Given the staff’s opinion regarding the
vigbility of both the New York and the Fed-
eral law, it is also the staff's view that a
card issuer should provide the Fair Credit
Billing Act disclosures required by
§226.7(aX9) and §226.7¢d)5) without any
deletions or modifications, since those dis-
closures are only designed to reflect accu-
rately the provisions of the Federal law.

In accordance with your request, this is an
official staff interpretation of regulation Z,
issued pursuant to § 226.1(d)2) of the regu-
lation and limited to the facts and issues
discussed herein. It will become effective 30
days after publication in the FEDERAL REGIS-
TER unless a request for public comment,
made in accordance with the Board’s proce-
dures, is received and granted. We will
notify you if the effective date of the inter-
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pretation is suspended because such a re-
quest is received.

Finally, it should be noted that although
it is the staff’s position that the New York
law discussed above is not inconsistent with
the Federal law, supplement V to regulation
Z (a copy of which is enclosed) prescribes a
procedure whereby a State may apply to the
Board, through specified State officiald, for
a determination that a State law is not in-
consistent with and not preempted by the
Federal law. This procedure is, of course,
fully available to the State of New York.

Sincerely,
NATHANIEL E. BUTLER,
Associate Director.
By order of the Board of Governors,
November 6, 1978.
JOHN M., WALLACE,
Assistant Secretary of the Board.
{FR Doc. 78-31945 Filed 11-13-78; 8:45 am]

[6320-01-M]
Title 14—Aeronautics and Space

CHAPTER II—CIVIL AERONAUTICS
BOARD

SUBCHAPTER A—ECONOMIC REGULATION

[Regulation ER-1079; Amendment No, 47]

PART 221—CONSTRUCTION, PUBLI-
CATION, FILING AND POSTING OF
TARIFFS OF AIR CARRIERS AND
FOREIGN AIR CARRIERS

Veteran's Day

NovEMBER T, 1978.
AGENCY: Civil Aeronautics Board.

ACTION: Final rule.

SUMMARY: This amendment of the
tariff filing requirements reflects the
change of Veteran’'s Day to November
11.

DATES: Adopted: November 7, 1978.
Effective: November 7, 1978.

FOR FURTHER INFORMATION
CONTACT:

Richard B. Dyson, Civil Aeronautics
Board, Office of the General Coun-
sel, 1825 Connecticut Avenue NW,,
Washington, D.C. 20428, 202-673-
5442.

SUPPLEMENTARY INFORMATION:
Pub. L. 94-97, 5 U.S.C. 6103(a) moved
Veteran’'s Day from the fourth
Monday in October to November 11,
effective January 1, 1978, This action
is being taken to bring into conformity
the rule governing when tariffs may
be filed with the Board.

Accordingly, effective immediately,
14 CFR 221.161 is amended to read as
follows: *
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§221.161 Delivering tariff publications to
Board.
- - L - -

Veteran's Day (November 11)

(Section 204(a) of the Federal Aviation Act
of 1958, as amended, 72 Stat. 743, 49 U.S.C.
1324.)

By the Civil Aeronautics Board.

PravyLris T. KAYLOR,
Secrelary.
[FR Doc. 78-32002 Filed 11-13-78; 8:45 am]

[8010-01-M]

Title 17—Commodity and Securities
Exchanges

CHAPTER II—SECURITIES AND
EXCHANGE COMMISSION

[Release No. 34-15292]

PART  241—INTERPRETATIVE RE-
LEASES RELATING TO THE SECURI-
TIES EXCHANGE ACT OF 1934 AND
GENERAL RULES AND REGULA-
TIONS THEREUNDER

Division of Investment Management's
Interpretative Positions Relating to
Rule 13f-1 and Related Form 13F

AGENCY: Securities and Exchange
Commission.

ACTION: Interpretative release.

SUMMARY: The Securities and Ex-
change Commission today authorized
the issuance of a release reflecting the
views of the Division of Investment
Management regarding the reporting
obligation and filing requirement of
certain institutional investment man-
agers under the Commission’s recently
implemented institutional disclosure
program. Since the program's imple-
mentation was announced, on June 15,
1978, the Division of Investment Man-
agement has received requests for in-
terpretations with respect to various
aspects of its requirements. This inter-
pretative release is intended to assist
interested persons in their under-
standing of, and compliance with, that
program.

EFFECTIVE DATE: November 2,
1978,

FOR FURTHER
CONTACT:

Michael S. Lichtenthal, Esq., 202-
755-9034, or W. Scott Cooper, Esq.,
202-755-1792, Division of Investment
Management, Securities and Ex-
change Commission, 500 North Cap-

itol Street, Washington, D.C. 20549.

INFORMATION
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SUPPLEMENTARY INFORMATION:
Section 13(f) of the Securities Ex-
change Act of 1934 (“Exchange Act")
(15 U.S.C. 78a et seq. as amended by
Pub. L. No. 94-29 (June 4, 1975)) was
adopted by Congress as part of the Se-
curities Acts Amendments of 1975,
Generally, section 13(f) (15 U.S.C.
T8m(f)) empowers the Commission to
adopt rules which would create a re-
porting and disclosure system to col-
lect specific information concerning
section 13¢d)(1) (15 U.S.C. T8m(d)(1))
equity securities held in accounts over
which certain institutional investment
managers exercise investment discre-
tion. The reporting system required by
section 13(f) is intended to create in
the Commission a central repository
of historical and current data about
the investment activities of institu-
tional investment managers.

On June 15, 1978, the Commission
announced the adoption of rule 13f-1
(17 CFR 240.13f-1) and related form
13F (17 CFR 249.325) in Exchange Act
release No., 14852, effective July 31,
1978 (43 FR 26700, June 22, 1978), im-
plementing the basic institutional dis-
closure program mandated by section
13(f). Under the rule, as adopted, an
institutional investment manager ex-
ercising investment discretion (as de-
fined in section 3(aX35) of the Ex-
change Act (15 U.S.C. T8(¢)(a)35))
with respect to aecounts having more
than $100,000,000 or more in ex-
change-traded or NASDAQ-quoted
equity securities on the last trading
day of any of the 12 months of a cal-
endar year must file annually with the
Commission, and, if a bank. with the
appropriate banking agency, within 45
days after the last day of such calen-
dar year, form 13F, beginning with the
calendar year 1978. The form requires
the reporting of the name of the
issuer, and the title of class, CUSIP
number, number of shares, or princi-
pal amount in the case of convertible
debt, and aggregate fair market value
of each such equity security held. The
form also requires information con-
cerning the nature of investment dis-
cretion and voting authority pos-
sessed.’

Since the adoption of . the rule, the
Commission's Division of Investment
Management (Division) has received
requests for interpretations with re-
spect to various provisions under the
rule and the related form. In order to
assist other persons in their under-

'The release announcing the adoption of
the rule sought comments concerning the
usefulness and costs associated with quar-
terly, as opposed to annusal, reporting. The
Division is presently reviewing the numer-
ous comments it has received concerning
that matter and will be in a position to
make a recommendation to the Commission
in the near future,
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standing of, and compliance with, the
rule, the Commission has authorized
the publication of this interpretative
release setting forth the current views
of the Division.

The following are intented to sup-
plement the explanation and analysis
of rule 13f-1 and related form 13F set
forth in Exchange Act release No.
14852, and reflect the views of the Di-
vision as of the date of this release.

1. REPORTING REQUIREMENTS—WHO Is
REQUIRED T'O REPORT?

Question. If a natural person or
company advises an account, but does
not have de jure or de facto invest-
ment discretion over the account, is it
required to report in respect of such
account?

Answer. No. The reporting require-
ments apply to persons who have “in-
vestment discretion” as defined in sec-
tion 3(a)35) of the Exchange Act.®
Note, however, that, by rule, invest-
ment discretion is deemed to exist
with respect to all accounts over which
any person under the control of such
natural person or company (such as
subsidiaries) exercises invesment dis-
cretion.

Questions. When a managed account
is an institutional account such as.a
pension or endowment fund, when is
investment discretion “sole” and when
is it “shared”?

Answer. It depends on which most
accurately reflects the nature of in-
vestment discretion possessed by the
manager. If the manager makes all de-
cisions, then of course he has sole in-
vestment discretion. If he merely
makes recommendations to internal
managers of the account, which make
their own decisions, then he does not
have investment discretion at all.® If
the decisionmaking can best be de-
scribed as joint decisionmaking, then
investment discretion should be re-
ported as shared.

Question. Does the foregoing answer
also apply if the managed account is

*Sec. 3(a)35) states: A person exercises
“investment discretion” with respect to an
account if, directly or indirectly, such
person: (A) Is authorized to determine what
securities or other property shall be pur-
chased or sold by or for the account, (B)
makes decisions as to what securities or
other property shall be purchased or sold by
or for the account even though some other
person may have responsibility for such in-
vestment decisions, or (C) otherwise exer-
cises such influence with respect to the pur-
chase and sale of securities or other proper-
ty by or for the account as the Commission,
by rule, determines, in the public interest or
for the protection of investors, should be
subject to the operation of the provisions of
this title and the rules and regulations
thereunder.

iUnless he otheérwise possesses the au-
thority (contemplated by sec. 3(aX35)A) of
the Exchange Act) to detgrmine purchases
and sales.

an investment company or separate
account of an insurance company?

Answer. Yes.

Question. 1f, following the above, an
investment adviser has sole invest-
ment discretion over portfolio secugi:
ties of an investment company, does
the investment company have any re-
porting obligations regarding such se-
curities, including that of filing an in-
formation statement?

Answer. No. Again, reporting obliga-
tions relate to the possession of invest-
ment discretion.

Question, In determining whether
investment discretion is sole, shared or
none, is the determination (and re-
sponse) to be given in terms of particu-
lar securities within an account, or as
to the account as a whole?

Answer. The account as a whole, re-
flecting the statutory provision (sec.
13(f)) itself.

Question. In the case of a pension
fund placed in an entity such as a
master trust which is divided into seg-
ments for the purposes of investment
management, each segment being as-
signed to a separate manager, what is
the *“‘account” with respect to each
such separate manager: Is it the entire
pension fund or the segment assigned
to the manager?

Answer. It is the segment assigned to
the manager.

Question. In the foregoing situation;
if there is one manager assigned the
role of reviewing and approving the
decisions of the various separate man-
agers and which receives a fee for this
activity (in addition to a fee for any
administrative duties), would this
manager report as having “shared” in-
vestment discretion?

Answer, It is most probable that this
activity, for which a fee is received, is
a form of shared investment discre-
tion.

Question. Could a natural person in-
vesting for his own account be subject
to the reporting requirements?

Answer. No, section 13(f)5) of the
Exchange Act (15 U.S.C. T8m({X5)) ex-
cludes natural persons investing for
their own accounts from the definition
of “institutional investment manager."

Question. If a natural person (e.g., a
trustee) has investment discretion
over an account having at least $100
million in 13(f) securities of another
person (as defined in section 3(a)9) of
the Exchange Act (15 US.C.
78(e)aXx9)) to include a ‘“natural
person, company, government, or po-
litical subdivision, agency, or instru-
mentality of a government™), would
the natural person be subject to the
reporting requirements?

Answer. Yes; section 13(fX5) of the
Exchange Act includes natural persons
in the definition of “institutional in-
vestment manager” when such persons
exercise investment discretion over

FEDERAL REGISTER, VOL. 43, NO. 220—TUESDAY, NOVEMBER 14, 1978




.

the account of any other person, Note
that a natural person investing for his
or her own account and managing the
accounts of other persons could be re-
quired to report if the accounts of the
other persons have in the aggregate at
least $100 million in 13(f) securities,
although the value of the securities in
the account of the natural person
would not be included in determining
whether the natural person met the
$100 million threshold. Similarly, in
the case of a partnership which exer-
cises investment discretion over var-
ious accounts, the personal invest-
ments of the individual partners would
not be aggregated with the holdings or
advisory accounts of the partnership.

Question. Does a person who exer-
cises investment discretion with re-
spect to an account organized by or
under the auspices of a governmental
authority (e.g., a municipal pension
fund) have to report, assuming the
basic reporting criteria are met?

Answer. Yes.

Question. Would the parent of a cor-
porate complex with five subsidiaries
be required to report if none of the
subsidiaries had at least $100 million
in 13(f) securities?

Answer. Yes; if in the aggregate its
subsidiaries had investment discretion
over $100 million or more. of section
13(f) securities. Under rule 13f-1(b)
(17 CFR 240.13f-1(b)) an institutional
investment manager would be deemed
" to exercise investment discretion over
all accounts with respect to which any
person under its contrel exercises in-
vestment discretion. In addition, under
special instruction v to form 13F the
parent would be deemed to have
shared investment discretion with
each of its subsidiaries with respect to
the specific 13(f) securities under their
respective control. However, since
none of the subsidiaries would have in-
vestment discretion over at least $100
million in 13(f) securities they would
not have to be named in item 7 of
form 13F.

2. MECHANICS OF REPORTING

Question. In the situation described
in the immediately preceding question,
how would the reporting be accom-
plished?

Answer, If none of the subsidiaries
individually had investment discretion
over $100 million in 13(f) securities,
then, as explained above, only the
parent corporation would have a filing
obligation. Therefore, the parent
would simply aggregate the holdings
of its subsidiaries and check shared in-
vestment discretion under item 6(b)
without naming the subsidiaries either
on the cover page or in item 7.

Question. What if one or more such
subsidiary did have investment discre-
tion over $100 million in 13(f) securi-
ties?
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Answer. If one or more of the subsid-
iaries were to have investment discre-
tion over $100 million in 13(f) securi-
ties, then it too would have a report-
ing obligation. As such, there would
then exist two possible reporting per-
sons. However, under general instruc-
tions B to form 13F only one manager
could include information with respect
to a given security. Thus, if the parent
were to file the report for both, it
would list separately the holdings of
the subsidiary with the reporting obli-
gation, and the holdings of its other
subsidiaries, which it would report in
the aggregate. The parent corporation
would check item 6(b) (indicating
shared investment discretion) for all
of the entries on the form, but would
only name the subsidiary having a re-
porting obligation in response to item
7. Pursuant to special instruction i
that subsidiary would also be named
on the cover page of the form filed by
the parent corporation. In addition,
that subsidiary would file a cover page
and a separate statement indicating
that its parent would be filing on its
behalf.

If, in the above situation, the subsid-
iary with a reporting obligation were
to file on its own behalf, then it too
would check item 6(b) for all entries
and name its parent in item 7. The
parent would then include a statement
with its report indicating that the sub-
sidiary would be filing on behalf of the
parent.

Question. For purposes of item 6(b)
of the form, would investment discre-
tion be deemed shared if a subsidiary
exercises investment discretion with-
out interference from its parent?

Answer. Yes; subsection 13f-1(b)
states: “An institutional investment
manager shall also be deemed to exer-
cise ‘investment discretion’ with re-
spect to all accounts over which any
person under its conirol exercises in-
vestment discretion.”

Question. Can item 6(b) and item
6(c) both be checked with respect to
the same securities?

Answer. Yes. This would be appro-
priate where, for example, a parent
was reporting in respect of a subsidi-
ary (6(b)) which shares investment dis-
cretion with another person (such as a
cotrustee—6(c)).

Question. How would holdings be re-
ported by a parent for a multitiered
corporate structure where the parent,
its midlevel subsidiary, and lower level
subsidiary are all reporting persons?

Answer. The securities over which
the lower level subsidiary exercises in-
vestment discretion would be listed
separately, and item 6(b) would be
checked to indicate shared investment
discretion. In item 7, both the midlevel
subsidiary and the lower level subsidi-
ary would be named in accordance
with the instructions to indicate that
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they have shared investment discre-
tion with the parent. Any additional
securities with respect to which the
midlevel subsidiary exercises invest-
ment discretion would be reported in a
similar manner, noting in item 7 that
investment discretion is shared with
the parent. Of course, the parent
would indicate that it is filing on
behalf of the two subsidiaries on the
cover page, and each subsidiary would
file an information statement indicat-
ing that its parent would be filing on
its behalf.

By the Commission.

GEORGE A. FITZSIMMONS,
Secretary.
NOVEMBER 2, 1978.
[FR Doc. 78-31946 Filed 11-13-78; 8:45 am]

[4110-03-M]
Title 21—Food and Drugs

CHAPTER |—FOOD AND DRUG AD-
MINISTRATION, DEPARTMENT OF
HEALTH, EDUCATION, AND WEL-
FARE

SUBCHAPTER B—FOOD FOR HUMAN
CONSUMPTION

[Docket No. T5N-0318]

PART 105—FOODS FOR SPECIAL
DIETARY USE

Label Statements; Correction

AGENCY: Food and Drug Administra-
tion.

ACTION: Correction.

SUMMARY: This document corrects a
final order that. revised label state-
ments for special dietary foods for
weight control. It deletes the specific
type size requirements for “low calo-
rie” claims inadvertently left in the
regulation.

EFFECTIVE DATE: September 22,
1978.

FOR FURTHER
CONTACT:

Taylor M. Quinn, Bureau of Foods
(HFF-300), Food and Drug Adminis-
tration, Department of Health, Edu-
cation, and Welfare, 200 C Street
SW., Washington, D.C. 20204, 202-
245-1243.

SUPPLEMENTARY INFORMATION:
In FR Doc. 78-26623 appearing at page
43248 of the FeperaL REcISTER for
Friday, September 22, 1978, the Com-
missioner of Food and Drugs is cor-
recting the regulation concerning label
statements on special dietary foods for
weight control by deleting the specific
type size requirements for "low calo-
rie” claims inadvertently left in

INFORMATION

FEDERAL REGISTER, VOL. 43, NO. 220—TUESDAY, NOVEMBER 14, 1978




52700

§105.66 (21 CFR 105.66). As stated in
paragraph 15 of the preamble to the
final order (43 FR 43252), the Commis-
sioner agreed with the exceptions
made to the tentative final order con-
cerning type size requirements and de-
cided to delete the specific type size
requirements from paragraph
(eX1)iii) and other paragraphs in
§105.66. Inadvertently, the deletion
was not made in § 105.66(¢c)(1)(iii). As
stated in the preamble to the final
order (43 FR 43252), the general re-
quirements concerning type size in
§101.2 (21 CFR 101.2) apply to these
label statements on special dietary
foods.

Accordingly, § 105.66(¢)(1)(iii) is cor-
rected to read as foliows:

§105.66 Label statements relating to use-
fulness in reducing or maintaining ca-
loric intake or body weight.

. - . - L

(c) .- .

(l) L

(iii) The food bears on its principal
display panel the term “low calorie,”
“lJow in calories,” or “a low calorie
food.”

Dated: November 1, 1978.
WiLriaM F. RANDOLPH,
Acting Associate Commissioner
Jfor Regulatory Affairs.
[FR Doc. 78-31623 Filed 11-13-78; 8:45 am]

[4110-03-M]

SUBCHAPTER E—ANIMAL DRUGS, FEEDS, AND
RELATED PRODUCTS

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS NOT SUB-
JECT TO CERTIFICATION

Pyrantel Pamoate Tablets

AGENCY: Food and Drug Administra-
tion.

ACTION: Final rule.

SUMMARY: The regulations are
amended to reflect approval of a new
animal drug application filed by Ral-
ston Purina Co. providing for the safe
and effective use of pyrantel pamoate
tablets for the removal and control of
large roundworms and hookworms in
dogs.

EFFECTIVE DATE: November 14,
1978.

FOR FURTHER
CONTACT:

Henry C. Hewitt, Bureau of Veteri-
nary Medicine (HFV-112), Food and
Drug Administration, Department of
Health, Education, and Welfare,

INFORMATION
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5600 Fishers Lane, Rockville, Md.
20857, 301-443-3430.

SUPPLEMENTARY INFORMATION:
Ralston Purina Co., Checkerboard
Square, St. Louis, Mo. 63188, filed an
NADA (101-331V) providing for the
safe and effective use of pyrantel pa-
moate tablets for the removal and con-
trol of large roundworms (ascarids)
(Toxocara canis and Toxascaris leon-
ina), and hookworms (Ancvlostoma
caninum and Unecinaria stenoce-
phala), in dogs. Approval of this appli-
cation is based upon data and informa-
tion contained in Pfizer's NADA 100-
237V and included herein by refer-
ence.

In accordance with the freedom of
information regulations and
§514.11(eX2)ii) of the animal drug
regulations (21 CFR 514.11(e)(2)(ii)), a
summary of the safety and effective-
ness data and information submitted
to support this approval is released
publicly. The summary is available for
public examination at the office of the
Hearing Clerk (HFA-305), Room 4-65,
5600 Fishers Lane, Rockville, Md.
20857, from 9 am. to 4 p.m., Monday
through Friday.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and
under authority delegated to the Com-
missioner of Food and Drugs (21 CFR
5.1) and redelegated to the Director of
the Bureau of Veterinary Medicine (21
CFR 5.83), part 520 is amended by
adding new §520.2024 to read as fol-
lows:

§ 520.2042 Pyrantel pamoate tablets,

(a) Specifications. Each tablet con-
tains pyrantel pamoate equivalent to
22.7, 45.4, or 113.5 milligrams of pyran-
tel base.

(b) Sponsor. See No. 017800 in
§ 510.600(c) of this chapter.

(¢) Conditions of use. It is used for
dogs as follows:

(1) Amount. For dogs weighing over
5 pounds, use at least 2.27 milligrams
of pyrantel base per pound of body
weight; for dogs weighing 5 pounds or
less, use at least 4.54 milligrams of
pyrantel base per pound of body
weight.

(2) Indications for use. For removal
and control of large roundworms (as-
carids) (Toxocara canis and Toxas-
caris leonina), and hookworms (Ancy-
lostoma caninum and Uncinaria sten-
ocephala).

(3) Limitations. Administer orally
directly or in a small amount of food.
Do not withhold food prior to or after
treatment. The presence of these para-
sites should be confirmed by labora-
tory fecal examination. A followup
fecal examination should be conducted
2 to 4 weeks after first treatment to
determine the need for retreatment.
Consult your veterinarian for assist-

ance in the diagnosis, treatment, and
control of parasitism.
Effective date. November 14, 1978.

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360¢i)).)
Dated: November 2, 1978

LESTER M. CRAWFORD,
Director, Bureau of
Veterinary Medicine.

{FR Doc. 78-31621 Filed 11-13-78; 8:45 am]

[4110-03-M]

PART 540—PENICILLIN ANTIBIOTIC
DRUGS FOR ANIMAL USE

Procaine Penicillin G-Novobiocin for
Intramammary Infusion

AGENCY: Food and Drug Administra-
tion.

ACTION: Final rule.

SUMMARY: The animal drug regula-
tions are amended to reflect approval
of a supplemental new animal drug ap-
plication (NADA) filed by the Upjohn
Co., providing for two additional label
claims for the use of procaine penicil-
lin G-novobiocin for intramammary
infusion in lactating cows.

EFFECTIVE DATE: November
1978.

FOR FURTHER INFORMATION
CONTACT:

Richard E. Miller, Bureau of Veteri-
nary Medicine (HFV-125), Food and
Drug Administration, Department of
Health, Education, and Welfare,
5600 Fishers Lane, Rockville, Md.
20857, 301-443-3134.

SUPPLEMENTARY INFORMATION:
The Upjohn Co., Kalamazoo, Mich.
49001, has filed a supplemental NADA
(55-072) providing for the safe and ef-
fective use of procaine penicillin G-no-
vobiocin for intramammary infusion
for treatment of mastitis due to Strep-
tococeus dysgalactiae and Streptococ-
cus uberis. The drug has previously
been approved for use in treatment of
mastitis due to Staphylococcus aureus
and Streptococcus agalactiae.

In accordance with the freedom of
information regulations and
§514.11(e)(2)(ii) of the animal drug
regulations (21 CFR 514.11(e)(2)(ii)), a
summary of the safety and effective-
ness data and information submitted
to support approval of this application
is released publicly. The summary is
available for public examination at the
office of the Hearing Clerk (HFA-305),
Room 4-65, 5600 Fishers Lane, Rock-
ville, Md. 20857, from 9 a.m. to 4 p.m.,
Monday through Friday.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512 (i)
and (n), 82 Stat. 347-351 (21 U.S.C.
360b (i) and (n)), and under authority
delegated to the Commissioner of

14,
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Food and Drugs (21 CFR 5.1) and re-
delegated to the Director of the
Bureau of Veterinary Medicine (31
CFR 5.83), the Director is amending
§540.874f by revising paragraph
(e)(3)(i) to read as follows:

§ 540.874f Procaine penicillin G-novobio-
cin for intramammary infusion.

. . L . -

(c) L I :

(3) Conditions of use. (i) Use for
treating lactating cows for mastitis
caused by susceptible strains of
Staphylococcus aureus, Streptococcus
agalactiae, Streptococcus dysgalacliae,
and Streptococcus uberis.

Effective date: November 14, 1978.

(Sec. 512 (i) and (n), 82 Stat. 347-351 (21
U.S.C. 380b (i) and (n)).)

Dated: October 30, 1978,
LESTER M. CRAWFORD,

Director, Bureau of
Velerinary Medicine.

[FR Doc. 78-31620 Filed 11-13-78; 8:45 am]

[4110-03-M]

PART 558—NEW ANIMAL DRUGS
FOR USE IN ANIMAL FEEDS

Lasalocid Sodium

AGENCY: Food and Drug Administra-
tion.
ACTION: Final rule,

SUMMARY: The regulations are
amended to reflect approval of a sup-
plemental new animal drug applica-
tion (NADA) filed by Hoffmann-La
Roche, Inc., providing for the use of a
20-percent lasalocid sodium premix, in
addition to the currently approved 15
percent lasalocid premix, to be used in
making complete chicken feeds. The
regulations are also amended to in-
clude the current assay requirements
for the premix of 100 to 120 percent,
which shall apply to the new premix
level.

EFFECTIVE DATE: November 14,
1978.

FOR FURTHER
CONTACT:

Adriano R. Gabuten, Bureau of Vet-
erinary Medicine (HFV-149), Food
and Drug Administration, Depart-
ment of Health, Education, and Wel-
fare, 5600 Fishers Lane, Rockville,
Md. 20857, 301-443-4313.

SUPPLEMENTARY INFORMATION:
Hoffmann-La Roche, Inc., Nutley, N.J.
07110, filed a supplemental NADA (96-
298V) providing for the use of a 20-
percent lasalocid sodium premix in ad-

INFORMATION
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dition to the currently approved 15
percent premix. In accordance with
the current animal drug regulations,
these premixes are used to make com-
plete chicken feeds containing 68 to
113 grams per ton of lasalocid for the
prevention of certain forms of cocci-
diosis. In addition, the premix assay
requirement of 100 to 120 percent will
apply to the new premix level. The
regulations are amended to reflect the
new premix level and the previously
unpublished assay requirements.

The provisions of this supplement
will not result in an expanded use of
lasalocid. Accordingly, approval of this
supplement does not constitute reaf-
firmation of the safety of residues re-
sulting from use of this drug.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and
under authority delegated to the Com-
missioner of Food and Drugs (21 CFR
5.1) and redelegated to the Director of
the Bureau of Veterinary Medicine (21
CFR 5.83), part 558 is amended in
§5568.311 by revising paragraphs (b)
and (¢) to read as follows:

§ 558.311 Lasalocid sodium.

- . - - -

(b) Approvals. Premix levels of 68
and 90.7 grams per pound of lasalocid
sodium activity are granted to No.
000004 in § 510,600(¢) of this chapter.

(c) Assay limits. Complete feed, 75 to
125 percent of labeled amount.
Premix, 100 to 120 percent of labeled
amount.

Effective date: November 14, 1978.
(Sec. 512(1), 82 Stat. 347 (21 U.8.C. 360b(i)).)
Dated: November 1, 1978.

TERENCE HARVEY,
Acling Director, Bureauof
Velerinary Medicine.
[FR Doc. 78-31619 Filed 11-14-78; 8:45 am)

[4110-03-M]

{Docket No. T5N-0140]

PART 809—IN VITRO DIAGNOSTIC
PRODUCTS FOR HUMAN USE

PART 820—GOOD MANUFACTURING
PRACTICE FOR MEDICAL DEVICES:
GENERAL

52701

Regulations Establishing Good Manu-
facturing Practices for the Manu-
facture, Packing, Storage, and In-
stallation of Medical Devices; Cor-
rection

AGENCY: Food and Drug Administra-
tion.

ACTION: Correction of a final rule.

SUMMARY: This document corrects a
final rule that was published in the
FeperaL REcisTER of Friday, July 21,
1978, by correcting certain text and
deleting two items from the Guideline
List of Critical Devices appearing in
the preamble.

EFFECTIVE DATE: July 21, 1978.

FOR FURTHER INFORMATION
CONTACT:

John A. Richards, Federal Register
Writer (HFC-11), Food and Drug
Administration, Department of
Health, Education, and Welfare,
5600 Fishers Lane, Rockville, Md.
20857, 301-443-2994.

' SUPPLEMENTARY INFORMATION:

In FR Doc. 78-19885 appearing at page
31508 in the FEpERAL REGISTER oOf
Friday, July 21, 1978, the following
corrections are made:

1. On page 31512, first column, in
the Guideline List of Critical Devices,
delete item “16. Catheter, Embolec-
tomy."” and item *“18. Catheter, Septos-
tomy." and mark them “{Reservedl]”.
These items were included in the list
due to a computer entry error.

2. On page 31521, third column, the
second line in paragraph 104 is
changed to read: “that in the device
history record, a".

3. On page 31522, in the center
column, in the fourth complete para-
graph, the second sentence is correct-
ed to read as follows: “The Commis-
sioner has decided that this regulation
should not apply to persons who only
distribute devices, as is stated in
§ 820.3(k), the definition of ‘Manufac-
turer'.”

Dated: October 31, 1978,

WiLriam F. RANDOLPH,
Acting Associate Commissioner
Jor Regulatory Affairs.

[FR Doc. 78-31622 Filed 11-13-78; 8:45 am]
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[4410-01-M]
Title 28— Judicial Administration

CHAPTER |—DEPARTMENT OF
JUSTICE

{Order No. 807-78]

PART 45—STANDARDS OF CONDUCT

Prohibition Against Suggesting
Payment of Fee to a Particular
Charity

AGENCY: Department of Justice,
ACTION: Final rule.

SUMMARY: The standards-of-conduct
regulation of the Department of Jus-
tice contains provisions prohibiting de-
partment employees from accepting
compensation for speeches or writings
related to their official duties. This
order adds a provision prohibiting De-
partment employees from suggesting
that such compensation be given to a
particular charity or other third
party.

EFFECTIVE DATE: November 3,
1978.

FOR FURTHER INFORMATION
CONTACT:

John M. Harmon, Assistant Attor-
ney General, Office of Legal Coun-
sel, Department of Justice, Washing-
ton, D.C. 20530, 202-633-2041.

By virtue of the authority vested in
me by 28 U.S.C. 509, 510 and 5 U.S.C.
301, §45.735-12 of part 45 of Title 28,
Code of Pederal Regulations, Iis
amended by addition of the following
subsection:

§45.735-12 Speeches, lectures, and publi-
cations.

(d) When an employee is prohibited
by this section from accepting com-
pensation for an activity, he is also
prohibited from suggesting that the
person offering such compensation
donate it to a particular charity or
other third party.

Dated: November 3, 1978,

GRIFFIN B. BELL,
Attorney General.
[FR Doc. 78-31937 Filed 11-13-78; 8:45 am]
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[6560-01-M]
Title 40—Protection of Environment
CHAPTER I—ENVIRONMENTAL
PROTECTION AGENCY
SUBCHAPTER C—AIR PROGRAMS

[FRL 990-1]
PART 52—APPROVAL AND PROMUL-
GATION OF [IMPLEMENTATION
PLANS

California Plan Revision: Shasta
County Air Pollution Control District

AGENCY: Environment Protection
Agency.

ACTION: Final rulemaking.

SUMMARY: The Environmental Pro-
tection Agency (EPA) takes final
action to approve and, where appropri-
ate, disapprove or take no action on
changes to the Shasta County Air Pol-
lution Control District (APCD) por-
tion of the California State implemen-
tation plan (SIP) submitted by the
Governor’'s designee. The intended
effect of this action is to update rules
and regulations and to correct certain
deficiencies in the SIP.

EFFECTIVE DATE: December - 14,
1978.

FOR FURTHER INFORMATION
CONTACT:

Allyn- M. Davis, Director, Air and
Hazardous Materials Division, Envi-
ronmental Protection Agency, 215
Fremont Street, San Francisco,
Calif. 94105, Attn.: Wallace Woo,
415-556-7388,

SUPPLEMENTARY INFORMATION:
On March 23, 1978, EPA published a
notice of proposed rulemaking for re-
visions to the Shasta County APCD'S
rules and regulations submitted on Oc-
tober 13, 1977, by the California Air
Resources Board for inclusion in the
California SIP,

The State also submitted regulations
concerning new source review which
will be addressed in a separate FEDERAL
REGISTER notice.

The changes contained in the above
mentioned submittal that are being
acted upon by this notice include the
following:

(a) Definition amendments;

(b) Agricultural and open burning
amendments;

(c) Various rules concerning hearing
board fees, and petitions for variances;
and

(d) Specific air contaminant and or-
ganic solvent amendments.

The notice of proposed rulemaking
for this submittal was published on
March 23, 1978 (43 FR 12047) and pro-
vided a 30-day comment period. The
only comments received were from the
Shasta County APCD.

The county commented on the pro-
posed disapproval of the definition of
“modification” in rule 1:2. They stated
that the term “facility” as used in the
definition is sufficiently clear, Howev-
er, because rule 1:2 includes defini-
tions for the terms “affected facility,”
“institutional facility,” and “loading
facility,” the term “facllity” should be
defined to avoid confusion in the defi-
nition of “modification.” The confu-
sion could be eliminated if the term
“affected facility” were substituted in
the definition of “modification” since
that term is already defined in rule
1:2. Because of this confusion the defi-
nition of *modification” is disap-
proved.

The county commented on the dis-
approval of certain sections of rule 2:6.
They questioned the need for a con-
trol strategy demonstration in order
for EPA to approve the open burning
exemptions for burning wastes above
3,000 feet and agricultural burning in
general, above 6,000 feet elevation. 40
CFR 51.12 and 51.13 require a control
strategy demonstration be submitted
to show that the SIP will attain and
maintain the national ambient air
guality standards (NAAQS). A revision
to the SIP, which has the potential to
relax the SIP requirements, must be
accompanied by a control strategy
demonstration to show that the
NAAQS will continue to be attained
and maintained. Since these additional
exemptions to rule 2:6, have the po-
tential to increase emissions, and
might result in an interference with
the attainment and maintenance of
the NAAQS, and no control strategy
demonstration was submitted to show
otherwise, they are disapproved. EPA
could approve these sections if an ade-
quate control strategy demonstration
were submitted in accordance with: the
specific requirements of 40 CFR
51.13Ce).

The county also commented on the
disapproval of sections (2)(c), (3)(D),
and (4)(e) of rule 2:6. They stated that
the wording “except as otherwise au-
thorized” in these sections, is neces-
sary to provide flexibility in specifying
methods for burning such plants as
blackberries, which the county says,
will cause more pollution if burned as
the current rule now specifies. While
this may be true, the sections none-
theless allow the air pollution control
officer (APCO) unlimited discretion to
reduce drying times without any other
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qualifications. Since these revisions
could allow increased emissions, and
no control strategy demonstration has
been submitted to show that they
would not interfere with the attain-
ment and maintenance of the NAAQS.,
they are disapproved. EPA could ap-
prove these sections if they were re-
vised to specify that exceptions could
be authorized by the APCO if such ex-
ceptions resulted in equivalent control
or a reduction of emissions.

Under section 110 of the Clean Air
Act, as amended, and 40 CFR Part 51,
the Administrator is required to ap-
prove or disapprove regulations as SIP
revisions.

It is the purpose of this notice to ap-
prove all of the revisions contained in
the October 13, 1977, submittal, and
incorporate them into the California
SIP, with the exception of those rules
not being acted upon and those rules
being disapproved as discussed below.

Rule 3:4, Industrial use of organic
solvents, is approved and Shasta
County is rescinded from 40 CFR
52.254.

Rule 1:2, Definitions, is approved
with the exception of the definition
for “modification” which is disap-
proved. The term ‘‘facility” as used in
the definition is not defined. The lack
of an adequate definition has the po-
tential to render unenforceable any
rules using the word “modification.”

No action will be taken on the defi-
nition of “person” in rule 1:2, since the
Federal Government is not included in
that definition as required in section
118 of the Clean Air Act. Action will
be taken in a separate FEDERAL REGIS-
TER notice.

Sections (L)(b)ii) (a), (b), and (d);
(1)(e)(viii); and (5) (e¢) and (d) of rule
2:6, Agricultural burning, are disap-
proved since these sections allow ex-
emptions to the burning prohibitions.
No control strategy has been submit-
ted to show that the additional emis-
sions will not interfere with the attain-
ment and maintenance of the NAAQS.
Sections (2)(e), (3)f), and (4)(e) are
disapproved since they allow the air
pollution control oificer unlimited dis-
cretion to reduce the amount of
drying time in preparing wood waste.
This could interfere with the attain-
ment and maintenance of the NAAQS
and has the potential to make the
burning regulations unenforceable,
The previously approved rule 2:6 sec-
tions (2)(e), (3)({), and (4)(e) submitted
on July 19, 1974, remain in effect.

No action wiil be taken on sections
(1)(b)(ii)(e), (1)e)vii), and (5)a) of
rule 2:6, which allow burning on a no-
burn day in the threat of imminent
and substantial economic loss. Action
will be taken on these sections in a
separate FEDERAL REGISTER notice.

Sections (2)(e), (3)(d), and (4)Xd), of
rule 2:6, are nuisance rules and are not
appropriate for inclusion in the SIP
under section 110 of the Clean Air Act.

RULES AND REGULATIONS

No action will be taken on these rules.
The remainder of rule 2:6 is approved.

Rule 2:8, Exceptions to open burn-
ing, is disapproved since it would allow
more exemptions to the open burning
rule and no control strategy has been
submitted to show that these exemp-
tions will not interfere with the attain-
ment and maintenance of the NAAQS.
The previously approved rule 2:8, sub-
mitted on July 19, 1974, and July 22,
19%5, remains in effect.

No action will be taken on rule 2:11,
Fees, and rule 4:4, Hearing board fees,
since these rules exempt any govern-
ment agency from permit and variance
fees, Action on these rules will be
taken in a separate FEDERAL REGISTER
notice.

No action will be taken on parts VI

and VII of table II; and the explana-
tory notes 8 and 7 for table II of rule
3:2, Specific air contaminants. These
sections deal with total reduced sulfur
which is not a criteria pollutant under
NAAQS and therefore is not appropri-
ate for inclusion in the SIP. The re-
mainder of rule 3:2 is approved.
' The California Air Resources Board
has certified that the public hearing
requirements of 40 CFR 51.4 have
been satisfied.

(Secs. 110 and 301(a) of the Clean Air Act as
amended (42 U,S.C. 7410 and 7601(a)),)

Dated: October 31, 1978.

Douvgras M, COSTLE,
Administrator.

Subpart F of part 52 of chapter I,
title 40, of the Code of Federal Regu-
lations is amended as follows:

Subpart F—California

1. Section 52.220 is amended by
adding paragraph (¢)(41)(xii) as fol-
lows:

§52.220 [Identification of plan,
» - - - -
(c) L
(410242

(xii) Shasta County APCD.

(A) New or amended rules 1:2 (with
the exception of the definition of
“person’); 2:6(1)a), (1Xb), (i-ii),
(1)(b)(ii), (a, b, and d), (1)(b), (iv-vii),
(1)(e), (i-vi and viii), (1) (d and e), (2)
(a-d and f), (3) (a-c and e-g), (4) (a-c
and e-i), (5) (b-d); 2:7, 2:8; 3:2 (except
part VI and VII of table II, and ex-
planatory notes 6 and T); 3:4, 4:1, 4.5,
4.6, 4:14, and 4:19.

2. Section 52.236 is amended by
adding paragraph (e)(2)(i) and (3)(i) as
follows:

§52.236 Rules and regulations.

. - . - .

(e'). .
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(2) Sacramento Valley intrastate
region. .

(i) Shasta County APCD.

(A) Rule 1:2, Definitions, the defini-
tion of “modification” submitted on
October 13, 1977, is disapproved.

_(3) Northeast Plateau intrastate
region.

(1) Shasta County APCD.

(A) Rule 1:2, Definitions, the defini-
tion of “modification” submitted on
October 13, 1977, is disapproved.

3. Section 52.254 is amended by
adding paragraph (a)3)(iii) as follows:

§52.251 Organic solvent usage.
(20 il
(3) . s
(iii) Shasta County APCD.
- - . - -
4, Section 52.273 is amended by

adding paragraphs (ay(1)viii),
(a)(9)(i), (b)4)(ii), and (bX9)i) as fol-
lows:

§52.273 Open burning.
(a) | I ol
01y o 240

(viii) Shasta County APCD.

(A) Rule 2:6, Agriculutral burning,
sections. (1)b)iit) (a, b, and d),
(DeXviil), (2)(e), (3XD), (4)e), (5) (¢
and d); are disapproved and the previ-
ously approved rule 2:6 sections (2)(¢),
(3)(6), and (4)(e), submitted on July 19,
1974, remain in effect.

(9) L

(i) Shasta County APCD.

(A) Rule 2:6, Agricultural burning,
sections (1)b)(ii), (a, b, and d),
(LyteX(viii), (2)e), (3)(1), (4)e), 5 (¢ and
d), are disapproved and the previously
approved rule 2:6 sections (2)(¢), (3)(f),
and (4)(e), submitted on July 19, 1974,
remain in effect.

(b) L

(4) .- "

(ii) Shasta County APCD.

(A) Rule 2:8, Exceptions to open
burning, is disapproved and the previ-
ously approved rule 2:8 submitted on
July 19, 1974, and July 22, 1975, re-
mains in effect.

(9) .. s

(i) Shasta County APCD.

(A) Rule 2.8, Exceptions to open
burning, is disapproved and the previ-
ously approved rule 2:8 submitted on
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July 19, 1974, and July 22, 1975, re-
mains in effect.

[FR Doc. 78-31885 Filed 11-13-78; 8:45 am]

[6560-01-M]
[FRL 978-7)

PART 65—DELAYED COMPLIANCE
ORDERS

Approval of a Delayed Compliance
Order Issued by State of Idaho De-
pariment of Health and Welfare to
FMC Corp.

AGENCY: Environmental Protection
Agency.

ACTION: Final rule.

SUMMARY: The Administrator of
EPA hereby approves a delayed com-
pliance order issued by the State of
Idaho Department of Health and Wel-
fare to the FMC Corp. The order re-
quires the company to bring air emis-
sions from its elemental phosphorus
plant at Pocatello, Idaho, into compli-
ance with certain regulations con-
tained in the federally-approved
Idaho State Implementation Plan
(SIP). Because of the Administrator’s
approval, FMC. Corp.'s compliance
with the order will preclude suits
- under the Federal enforcement and
citizen suit provisions of the Clean Air
Act for violation(s) of the SIP regula-
tions covered by the order during the
period is in effect.

DATES: This rule takes effect on No-
vember 14, 1978.

FOR FURTHER
CONTACT:

John Pfander, EPA, Idaho Oper-
ations Office, 422 West Washington,
Boise, Idaho 83702, 208-384-1450.

ADDRESS: A copy of the delayed
compliance order, any supporting ma-
terial, and any comments received in
response to a prior FEDERAL REGISTER
notice proposing approval of the order
are available for public inspection and
copying during normal business hours
at: EPA, Region 10, 1200 Sixth
Avenue, Seattle, Wash. 98101, Library,
11th Floor.

SUPPLEMENTARY INFORMATION:
On July 28, 1978, the Regional Admin-
istrator of EPA's Region 10 Office
published in the FEDERAL REGISTER, 43
FR 32827 (July 28, 1978), a notice pro-
posing approval, of a delayed compli-
ance order issued by State of Idaho
Department of Health and Welfare to
the FMC Corp. The notice asked for
public comments by August 28, 1978

INFORMATION

RULES AND REGULATIONS

on EPA’s proposed approval of the
order. No public comments were re-
ceived in response to the proposed
notice.

Therefore, the delayed compliance
order issued to FMC Corp. is approved
by the Administrator of EPA pursuant
to the authority of section 113(d)X2) of
the Clean Air Act, 42 US.C.
7413(d)2). The order places FMC
Corp. on a schedule to bring its fur-
nace stack scrubbers, the burden level
and ore crusher at Pocatello, Idaho
into compliance as expeditiously as
practicable with regulations E and F
of the rules and regulations for the
Control of Air Pollution in Idaho, a
part of the federally-approved Idaho
State Implementation Plan. The order
also imposes emission monitoring and
reporting requirements. If the condi-
tions of the order are met, it will
permit FMC Corp. to delay compliance
with the SIP regulations covered by
the order until July 1, 1979. The com-
pany is unable to immediately comply
with these regulations.

Because the order has been ap-
proved by EPA, compliance with its
terms will preclude Federal enforce-
ment action under section 113 of the
Act. for violations of the SIP regula-
tions covered by the order during the
period the order is in effect. Citizen
suits under section 304 of the Act are
similarly precluded. If the Administra-
tor determines that FMC Corp. is in

in the order, one or more of the ac-
tions required by section 113(d)(9) of
the Act will be initiated. Publication of
this notice of final rulemaking consti-
tutes final Agency action for the pur-
poses of judicial review under section
307(b) of the Act.

EPA has determined that its approv-
al of the order shall be effective upon
publication of this notice because of
the need to immediately place FMC
Corp. on a schedule which if effective
under the Clean Air Act for compli-
ance with the applicable
requirement(s) of the Idaho State Im-
plementation Plan.

(AvTHORITY: 42 U.S.C, 7413(d), 7601.)

Dated: October 31, 1978.

DoucrLAs M. COSTLE,
Administrator.

In consideration of the foregoing,
Chapter 1 of Title 40 of the Code of
Federal Regulations is amended as fol-
lows:

PART 65—DELAYED COMPLIANCE
ORDERS

1. By amending the table in §65.171
by adding the following entry:

§65.171 EPA Approval of State delayed
compliance orders issued to major sta-
tionary sources.

violation of a requirement contained . . . . .
sIp Date of FR Final
Source Location Order No. regulation(s) proposal compliance
involved date
FMOC COTD irrrrrismsimormprinst Pocatello, Idaho. 101 ........ienenins Reg. BE & F... July 28, 1978. July 1, 1879.
[FR Doc. 78-31612 Filed 11-13-78; 8:45 am]
{FRL 991-41 under the Federal enforcement and
citizen suit provisions of the Clean Air
PART 65—DELAYED COMPLIANCE Act for violations of the SIP regula-
ORDERS tions covered in the order.

Delayed Compliance Order for
Campbell Soup Co., Napaleon, Ohio

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: By this rule, the Admin-
istrator of EPA issues a delayed com-
pliance order to the Campbell Soup
Co. The order requires the Campbell
Soup Co. to bring air emissions from
its boilers at Napoleon, Ohio, into
compliance with certain regulations
contained in the federally approved
Ohio State Implementation Plan
(SIP). Campbell Soup Co.’s compliance
with the order will preclude suits

DATES: This rule takes effect Novem-
ber 14, 1978.

FOR FURTHER INFORMATION
CONTACT:

Linda Buell, Attorney, U.S. Environ-
mental Protection Agency, Region V,
230 South Dearborn Street, Chicago,
111. 60604, Telephone 312-353-2082.

SUPPLEMENTARY INFORMATION:
On July 17, 1978, the Acting Regional
Administrator of EPA’s Region V
Office published in the FEDERAL REGIS-
TER (42 FR 30581) a notice setting out
the provisions of a proposed Federal
delayed compliance order for Camp-
bell Soup Co. The notice asked for
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public comments and offered the op-
portunity to request a public hearing
on the proposed order. No public com-
ments and no request for a public
hearing were received in response to
the notice.

Therefore, a delayed compliance
order effective this date is issued to
Campbell Soup Co. by the Administra-
tor of EPA pursuant to the authority
of section 113(d)(2) of the Clean Air
Act, 42 U.S.C. 7413(d)(2). The order
places Campbell Soup Co, on a sched-
ule to bring its two coal-fired boilers at
Napoleon, Ohio, into compliance as ex-
peditiously as practicable with regula-
tion AP-3-07 and AP-3-11, a part of
the federally approved Ohio State Im-
plementation Plan. Campbell Soup Co.
is unable to immediately comply with
these regulations. The order also im-
poses interim requirements which
meet  sections 113(d)X1XC) and
113¢d)(7) of the Act, and emission
monitoring and reporting require-
ments. If the conditions of the order
are met, it will permit Campbell Soup
Co. to delay compliance with the SIP
regulations covered by the order until
July 1, 1979.

Compliance with the Order by
Campbell Soup Co. will preclude Fed-
eral enforcement action under section
113 of the Act for violations of the SIP
regulations covered by the order. Citi-
zen suits under section 304 of the Act
to enforce against the source are simi-
larly precluded. Enforcement may be
initiated, however, for violations of
the terms of the order, and for viola-
tions of the regulations covered by the
order which occurred before the order
was issued by EPA or after the order is
terminated. If the Administrator de-
termines that Campbell Soup Co. is in
violation of a requirement contained
in the order, one or more of the ac-

RULES AND REGULATIONS

tions required by section 113(d)9) of
the Act will be initiated. Publication of
this Notice of final rulemaking consti-
tutes final Agency action for the pur-
poses of judicial review under section
307(b) of the Act.

The provisions of the Order will be
summarized, as set forth below, in 40
CFR 65. The provisions of 40 CFR
Part 65 will be promulgated by EPA
soon, and will contain the procedure
for EPA’s" issuance, approval, and dis-
approval of an order under section
113(d) of the Act. In addition, part 65
will contain sections summarizing
orders issued, approved, and disap-
proved by EPA. A prior notice propos-
ing regulations for part 65, published
at 40 FR 149876 (April 2, 1975), will be
withdrawn, and replaced by a notice
promulgating these new regulations.

EPA has determined that the Order
shall be effective upon publication of
this notice because of the need to im-
mediately place Campbell Soup Co. on
a schedule for compliance with the
Ohio State Implementation Plan.

(Authority: 42 U.S.C. T413(d), 7601.)
Dated: October 31, 1978,

Doucras M. COSTLE,
Administralor.

1. In consideration of the foregoing,
Chapter I of Title 40 of the Code of
Federal Regulations is amended as fol-
lows:

PART 65—DELAYED COMPLIANCE

ORDERS

By amending the table in § 65.400 to
add the following entry:

§65.400 Federal delayed compliance
orders issued under section 113(d) (1),
(3), and (4) of the Act.

. - - - -

Date of FR SIP reguiation Final
Source Location Order No. proposal involved compliance
date
Campbell Soup Co.....cenv. Napoleon, Ohio... EPA-5-78-A-23... July 17, 1978. AP-3-07, July 1, 1979,
AP-3-11.

2. The text of the order is as follows:
U.S. ENVIRONMENTAL PROTECTION AGENCY

In the matter of Campbell Soup Co., Na-
poleon, Ohio, proceeding under sections 113
(a), (d) Clean Air Act, as amended, order No.
EPA-5-7T8-A-23.

ORDER

The following order is issued this date
pursuant to sections 113 (a) and (d) of the
Clean Air Act, as amended, 42 U,S.C. sec-
tions 7413 (a) and (d), (hereinafter referred
to as “the Act”). The order contains a com-
pliance schedule with increments of prog-

ress, interim emission reduction require-
ments, and emission monitoring and report-
ing conditions. Final compliance is required
as expeditiously as practicable, but no later
than July 1, 1979. Public notice, opportunity
for a public hearing and notice to the State
of Ohio have been provided pursuant to sec-
tion 113(d) (1) of the Act.

On November 18, 1977, James O. Me-
Donald, Director, Enforcement Division,
Region V, U.S. Environmental Protection
Agency (hereinafter referred to as
“USEPA™), pursuant to authority duly dele-
gated to him by the Administrator of
USEPA, issued a notice of violation to the
Campbell Soup Co. (hereinafter referred to
as the “the Company") stating that the
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Company’s facility, located in Napoleon,
Ohio, was found to be in violation of the ap-
plicable Ohio implementation plan, as de-
fined in section 110(d) of the Act. The
notice cited the Company’s boilers 11-A
(otherwise known as boiler B-001) and 11-B
(otherwise known as boiler B-002) for viola-
tion of Ohio regulation AP-3-11. A copy of
said notice was sent to the State of Ohio
Environmental Protection Agency. After
the notice was received by the Company,
USEPA found_ boiler 11-B (B-002) in viola-
tion of Ohio rdkulation AP-3-07.

Pursuant to section 113(a)X4) of the Act,
opportunity to confer with the Administra-
tor’s delegates was duly given to the Compa-
ny. On December 28, 1977, a conference was
held in Chicago, Ill, to discuss the Novem-
ber 18, 1977, notice of violtion mentioned
above. At this conference, the Company was
notified that boiler 11-B (B-002) was found
to be in violation of AP-3-07.

USEPA has determined that said viola-
tions have continued beyond the thirtieth
day after the date of the Enforcement Di-
rector’s notification.

After a review of information submitted at
the conference and a thorough investigation
of all relevant facts, including public com-
ment, it has been determined that the Com-
pany is presently unable to comply with
Ohio regulations AP-3-07 and AP-3-11, that
the schedule hereinafter set forth requires
compliance as expeditiously as practicable,
and that the terms of this order comply
with 113(d) of the Act.

Therefore, it is hereby ordered that:

I. The Company shall achieve compliance
with Ohio regulations AP-3-07 and AP-3-11
in accordance with the following schedule:

Increment and date

Issue all necessary purchase orders, April
15, 1978.

Submission of engineering report, June 15,
1978.

Initial delivery of equipment, May 1, 1979.

Begin construction, May 15, 1979.

Cease operation of boilers 11-A (B-001) and
11-B (B-002) for tie-in of control equip-
ment, June 30, 1979.

Complete tie-in and commence operation of
boilers 11-A (B-001) and 11-B (B-002) and
control equipment in compliance with AP-
3-07 and AP-3-11, August 15, 1979.

Submission of test results and demonstra-
tion of compliance with AP-3-07 and AP-
3-11, September 15, 1979.

II. This schedule provides for final compli-
ance with Ohio regulations AP-3-07 and
AP-3-11 by July 1, 1979, as required by sec-
tion 113(dX1XD) of the Act. Final compli-
ance will occur on this date when operation
of boilers 11-A (B-001) and 11-B (B-002)
will cease; operation of these boilers will not
begin again until pollution controls have
been installed.

II1. This schedule is protected by section
113(dX(10) against Federal enforcement
action and citizen suits under section 304
until July 1, 1979. After July 1, 1979, this
schedule is covered by section 113(a).

IV. Nothing herein shall affect the re-
sponsibility of the Company to comply with
other Federal, State or local regulations.

V. The Company shall notify USEPA as
soon as the Company is aware that it may
not meet the requirements specified in para-
graph I in a timely manner. The Company
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shall submit reports to the USEPA detailing
progress made with respect to each require-
ment of this order. Such reports shall be
submitted within ten (10) days of the com-
pletion of such requirement. In addition, no
later than September 15, 1979, the Compa-
ny shall certify to the USEPA that the Na-
poleon faeility is in final compliance with
AP-3-07 and AP-3-11.

V1. Nothing herein shall be construed to
be a waiver by the Administrator of any
rights or remedies under the Clean Air Act,
including, but not limited to, section 303 of
the Act, 42 U.S.C. section 7503.

VII. Pursuant to section 113(dX7) of the
Act, during the period of this order, until
completion of the program set out in para-
graph I herein, the Company shall use the
best practicable systems of emission reduc-
tion so as to minimize particulate matter
emissions and shall further comply with the
requirements of the applicable implementa-
tion plan insofar as it is able to.

VIII. The Company shall install and main-
tain, no later than the final date for compli-
ance set forth in paragraph I above, a con-
tinuous opacity monitor on each stack.
These continuous monitoring systems shall
be installed, calibrated, maintained and op-
erated in accordance with the procedures
set forth in appendix B of 40 CFR Part 60.
Pursuant to section 114 of the Act, monitor
data shall be retained by the Company for
at least two (2) years subsequent to record-
ing. Quarterly reports of emission excesses
shall be sent to USEPA.

IX. The Campbell Soup Co. is hereby noti-
fied that its failure to achieve final compli-
ance by July 1, 1979, may result in a re-
guirement to pay a noncompliance penalty
under section 120. In the event of such fail-
ure, the Campbell Soup Co. will be formally
notified, pursunant to section 120(bX3) and
any regulations promulgated thereunder, of
its noncompliance.

X. Nothing herein shall be construed to be
a waiver by the Campbell Soup Co. of its
rights to challenge any regulations promul-
gated under section 120, as authorized by
section 307(b)(1) of the Act.

XI. All submissions and notifications to
USEPA, pursuant to this order, shall be
made to the Air Compliance Section, En-
forcement Division, USEPA, Region V, 230
South Dearborn Street, Chicage, I1l. 60604,
312-353-2090. A copy of all submissions and
notifications shall be made to the Ohio
EPA, Northwest Distriet, 1035 Deviac Grove
Drive, Bowling Green, Ohio 43402,

Dated: October 31, 1978.

Doucras M. COSTLE,
Administrator,

XIIL. Campbell Soup Co. has reviewed this
order, consents to the terms and conditions
of this order, and believes it to be a reason-
able means by which the Napoleon, Ohio,
facility can achieve final compliance with
Ohio regulations AP-3-07 and AP-3-11.

Dated: September 5, 1978.

W. W. DREYER,

Plant Manager,
Campbell Soup Co., Napoleon, Ohio.

[FR Doc. 78-31882 Filed 11-13-78; 8:45 am]
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[6560-01-M]
[FRL 982-5

PART 65—DELAYED COMPLIANCE
ORDERS

Delayed Compliance Orders
American Maize Products,
mond, Ind.

AGENCY: Environmental Protection
Agency. ;

ACTION: Final rule.

SUMMARY: By this rule, the Admin-
istrator of EPA approves a delayed
compliance order to the American
Maize Products Co. (American Maize).
The order requires the company to
bring air emissions from its No. 3
starch ring dryer, in Hammond, Ind.,
into compliance with certain regula-
tions contained in the federally ap-
proved Indiana State implementation
plan (SIP). Company compliance with
the order will preclude suits under the
Federal enforcement and citizen suit
provisions of the Clean Air Act for vio-
lations of the SIP regulations covered
by the order.

DATES: This rule takes effect on No-
vember 14, 1878,

FOR FURTHER INFORMATION
CONTACT:

Louise C. Gross, Attorney, United
States Environmental Protection
Agency, Region V, 230 South Dear-
born Street, Chicago, I1l. 60604, tele-
phone 312-353-2082.

SUPPLEMENTARY INFORMATION:
On May 22, 1978, the Acting Regional
Administrator of EPA's Region V
Office published in the FEDERAL REGIS-
TER (43 FR 21902) a notice setting out
the provisions of a proposed Federal
delayed compliance order for Ameri-
can Maize. The notice asked for public
comments and offered the opportunity
to request a public hearing on the pro-
posed order. No public comments and
no request for a public hearing were
received in response to the proposed
notice.

Therefore, a delayed compliance
order effective this date is issued to
American Maize by the Administrator
of EPA pursuant to the authority of
section 113¢d)(1) of the Clean Air Act,
42 U.S.C. 7413(d)(1). The order places
American Maize on a schedule to bring
its No. 3 starch ring dryer at Ham-
mond, Ind., into compliance as expedi-
tiously as practicable with regulation
APC-19, a part of the federally ap-
proved Indiana State implementation
plan. American Maize is unable to im-

for
Ham-

mediately comply with these regula-
tions. The order also imposes interim
requirements which meet sections
113¢dX(1XC) and 113(dX7) of the Act,
and emission reporting requirements.
If the conditions of the order are met,
it will permit American Maize to delay
compliance with the SIP regulations
covered by the order until September
21, 1978.

Compliance with the order by
American Maize will preclude Federal
enforcement action under section 113
of the Act for violations of the SIP
regulations covered by the order. Citi-
zen suits under section 304 of the Act
to enforce against the source are simi-
larly precluded. Enforcement may be
initiated, however, for violations of
the terms of the order, and for viola-
tions of the regulation covered by the
order which occurred before the order
was issued by EPA or after the order is
terminated. If the Administrator de-
termines that American Maize is in
violation of a requirement contained
in the order, one or more of the ac-
tions required by section 113(dX9) of
the Act will be initiated. Publication of
this notice of final rulemaking consti-
tutes final Agency action for the pur-
pose of judicial review under section
307(b) of the Act.

The provisions of the order will be
summarized, as set forth below, in 40
CFR 65. The provisions of 40 CFR
Part 65 will be promulgated by EPA
soon, and will contain the procedure
for EPA’s issuance, approval, and dis-
approval of an order under section
113(d) of the Act. In addition, part 65
will contain sections summarizing
orders issued, approved, and disap-
proved by EPA. A prior notice propos-
ing regulations for part 65, published
at 40 FR 149876 (April 2, 1976), will be
withdrawn, and replaced by a notice
promulgating these new regulations.

EPA has determined that the order
shall be effective upon publication of
this notice because of the need to im-
mediately place American Maize on a
schedule for compliance with the Indi-
ana State implementation plan.

(Authority: 42 U.S.C. 7413(d), 7601.)
Dated: October 31, 1978.

DoucrLas M. COSTLE,
Administrator.

In consideration of the foregoing,
chapter I of title 40 of the Code of
lFeders.l Regulations is amended as fol-
oOwWS:

1. By amending the table in §65.190
by adding the following entry:

Section 65.190 Federal delayed com-
pliance orders issued under section
113(d) (1), (3), and (4) of the Act.
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Date of EPA SIP regulation Final
Source Location Order No. proposal involved compliance

: date

American Maize Hammond, Ind.... EPA-5-T8-A-20... May 22, 1078, Indiana Sept, 21, 1978.
Products Co. APC-19.
[FR Doc. 78-31611 Filed 11-13-78: §:45 am)
[4110-8B6-M] Atlanta, Ga. 30333. Comments re-
ceived will be available for public in-
Title 42—Public Health "

CHAPTER |—PUBLIC HEALTH SERV-
ICE, DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

SUBCHAPTER D—GRANTS

PART 51b—GRANTS FOR DISEASE
CONTROL

Grants for Influenza Immunization
Programs

AGENCY: Center for Disease Control
(CDC), PHS, HEW.

ACTION: Interim final regulation.

SUMMARY: This regulation is appli-
cable to the award of grants to State
and local government health agencies
to assist them in carrying out pro-
grams to immunize persons in high-
risk groups against influenza. Influen-
za-immunization grants are authorized
by section 317 of the Public Health
Service Act. A Notice of Proposed Ru-
lemaking (NPRM) was published in
the FEDERAL REGISTER June 23, 1978.
The notice contained proposed revi-
sions of 42 CFR Part 51b, Grants for
Disease Control, applicable to other
grant programs authorized by sections
317 and 318. That NPRM included
Subpart A (General Provisions), Sub-
part B (Grants for Childhood Immuni-
zation Programs), Subpart C (Grants
for Urban Rat Control Programs), and
Subpart D (Grants for Venereal Dis-
ease Control Programs). Proposed
rules governing influenza immuniza-
tion grants (Subpart E) had not been
finalized at that time. Issuance of a
regulation governing influenza grants
is necessary so that the grant applica-
tion, review, and award process can
proceed quickly when funds are appro-
priated to undertake the program.

EFFECTIVE DATE: November 14,
1978.

COMMENTS: Further comments are
invited within 30 days after publica-
tion of this Interim Final Regulation
and will be considered in any revision.

ADDRESS: Written comments should
be sent to the Center for Disease Con-
trol, Attention: Director, Bureau of
State Services, 1600 Clifton Road NE.,

spection during regular business hours
in Building 1, Room 2047, at the same
address.

FOR FURTHER INFORMATION
CONTACT:

Dr. J. Donald Millar, Director,
Bureau of State Services, Center for
Disease Control, Atlanta, Ga. 30333,
telephonie 404-329-3771, or FTS:
236-3T771.

SUPPLEMENTARY INFORMATION:
As indicated in the NPRM published
in the FEDERAL REGISTER June 23, 1978,
the revision of Part 51b implements
changes made by several public laws
enacted since this part was previously
issued. The revision incorporates pro-
grams authorized by sections 317 and
318 of the Public Health Service Act,
inciuding programs of childhood im-
munizations, urban rat control, and ve-
nereal disease control. Section
317(gX1XC) authorizes appropriations
for grant programs directed toward all
other diseases and conditions ad-
dressed by the legislation, including
influenza. This regulation will logical-
ly become a subpart of Part 51b.

The issuance of Subpart E as an In-
terim Final Regulation without prior
publication of a Notice of Proposed
Rulemaking is necessitated by the
severe time constraint imposed by the
approaching 1978-79 influenza season.
It is essential that grants be awarded
as quickly as possible to avoid undue
delay. Issuance of this regulation in
final form is further justified by the
groundwork already performed during
formulation of grant guidelines and
this regulation. Draft guidelines de-
scribing the grant award procedures
and the operation of influenza immu-
nization project grant programs were
circulated for comment on May 5,
1978, to State and local health agen-
cies. In addition, representatives from
the HEW regional offices reviewed the
draft guidelines with CDC staff on
May 15. All of the issues of concern to
interested parties were considered
during this development process. Most
of the comments received were related
to technical issues. However, all com-
ments and suggestions have been con-
sidered, and provisional guidelines
consistent with this proposed regula-
tion have been prepared and are-avail-
able on request. HEW regional offices,
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state and local health agencies, and
the general public have been repre-
sented in the decisionmaking process
leading to the development of this reg-
ulation.

Subpart A contains general provi-
sions applicable to all grant programs
addressed in Part 51b. The subpart is
reproduced here as it is expected to
appear in the final rule. Two signifi-
cant changes to Subpart A have been
incorporated since its publication on
June 23. The first is the inclusion of
the influenza immunization program
under §51b.101. The second change
clarifies the authority under § 51b.108
for the Secretary to impose additional
conditions governing the use of infor-
mation or consent forms.

In accordance with the foregoing,
the Secretary has determined pursu-
ant to 5 U.S.C. 553 and Department
policy that it would be impracticable
and contrary to the public interest to
follow proposed rulemaking proce-
dures or to delay the effective date of
these regulations.

Notwithstanding the omission of the
proposed rulemaking procedures, in-
terested persons are invited to submit
written comments relating to these
regulations to the Director of the
Bureau of State Services at the ad-
dress given above. As indicated above,
all relevant comments received will be
considered in any revision.

Accordingly, the existing Part 51b is
redesignated Subpart B, new Subparts
A and E are added to Part 51b, and ed-
itorial changes are made in Part 51b as
set forth below. The amendments will
be effective on November —, 1978.

Dated: August 31, 1978.

Jurius B. RICHMOND,
Assistant Secretary for Health.

Approved: November 6, 1978.

JosepH A. CALIFANO, Jr.,
Secretary.

1. The part heading of Part 51b, title
42, CFR, is amended as follows:

PART 51b—GRANTS FOR DISEASE
CONTROL
2, The existing text of Part 51b is re-

designated as Subpart B. The subpart
heading shall read as follows:

Subpart B—Grants for Communicable Disease
Control

3. Sections 51b.1-51b.17 of the new
Subpart B are renumbered §§ 51b.201-
51b.217.

4. Part 51b is amended by adding the
following new Subparts A and E.

[As amended, Part 51b reads as fol-
lows:]

Subpart A—General Provisions

Sec.
51b.10% Applicability s
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Sec

51b.102
51b.103
51b.104
51b.105
51b.106
51b.107
51b.108
51b.109

Definitions.

Grantee accountability.

Grant payments,

Nondiscrimination,

Publications and copyright.

Records and reports.

Additional conditions.

Voluntary participation.

51b.110 Applicability of 45 CFR Part 74.

51b.111 Review of applications under Title
XV of the Public Health Service Act.
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247¢).

Subpart A—General Provisions

§ 51b.101 Applicability.

The regulations of this part apply to
grants authorized for childhood immu-
nization, influenza immunization, and
urban rat control programs under sec-
tion 317 of the Public Health Service
Act (42 U.S.C. 247b) and to grants au-
thorized for venereal disease preven-
tion and contrel under section 318(c)
(42 U.S.C. 24Tc(e)).

§51b.102 Definitions.

As used in these regulations:

“Act” means the Public Health Serv-
ice Act, as amended.

“Secretary"” means the Secretary of
Health, Education, and Welfare and
any other officer or employee of the
Department to whom the authority in-
volved has been delegated.

“State” means one of the 50 States,
the District of Columbia, Guam, the
Commonwealth of Puerto Rico, the
Northern Mariana Islands, the Virgin
Islands, American Samoa, and the
Trust Territory of the Pacific Islands.

§51b.103 Grantee accountability.

(a) Accounting for grant award pay-
ments. All payments made by the Sec-
retary shall be recorded by the grant-
ee in accounting records separate from
the records of all other funds, includ-
ing funds derived from other grant
awards. With respect to each approved
program, the grantee shall account for
the total of all amounts paid out by
presenting or otherwise making availa-
ble evidence, satisfactory to the Secre-
tary, of expenditures for direct and in-
direct costs meeting the requirements
of this part. However, when the
amount awarded for indirect cost was
based on a predetermined fixed per-
centage of estimated direct costs, the

51b.501
51b.502
51b.503
51b.504
51b.5056
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amount allowed for indirect costs shall
be computed on the basis of such pre-
determined fixed percentage rates ap-
plied to the total, or a selected ele-
ment thereof, of the reimbursable
direct costs incurred.

(b) Accounting for grant related
income—Interest. Pursuant to section
203 of the Intergovernmental Cooper-
ation Act of 1968 (42 U.S.C. 4213), a
State will not be held accountable for
interest earned on grant funds pend-
ing their disbursement for grant pur-
poses. A State, as defined in section
102 of the Intergovernmental Cooper-
ation Act, means any one of the sever-
al States, the District of Columbia,
Puerto Rico, any territory or posses-
sion of the United States, or any
agency or instrumentality of a state,
but does not include the governments
of the political subdivisions of the
State. All grantees other than a State,
as defined in this subsection, must
return all interest earned on grant
funds to the Federal Government.

(¢) Grant Closeout—{(1) Date of final
accounting. A grantee shall render
with respect to each approved pro-
gram a full accounting, as provided
herein, as of date of the termination
of grant support. The Secretary may
require other special and periodic ac-
counting. (2) Final settlement. There
shall be payable to the Federal Gov-
ernment as final settlement with re-
spect to each approved project the
total sum of:

(i) Any amount not accounted for
pursuant to paragraph (a) of this sec-
tion;

(ii) Any credits for earned interest
pursuant to paragraph (b) of this sec-
tion;

(iii) Any other amounts due pursu-
ant to Subparts F, M, and O of 45
CFR Part 74.

Such total sum shall constitute a
debt owed by the grantee to the Fed-
eral Government and shall be recov-
ered from the grantee or its successors
or assignees by setoff or other action
as provided by law.

§ 51b.104 Grant payments.

(a) The Secretary shall from time to
time make payments to a grantee of
all or a portion of any grant award.
These payments may be made either
in advance or by way of reimburse-
ment for expenses incurred or to be in-
curred in the performance of the pro-
gram. The payments shall be made as
the Secretary determines necessary to
promote prompt initiation and ad-
vance of the approved program.

(b) The Secretary may reduce the
payment under a grant by the amount
of the fair market value of any sup-
plies (including vaccines and other
preventive agents) or equipment fur-
nished a grant recipient, when it is
furnished at the request of the recipi-

ent. The Secretary also may reduce
the payment under a grant by the
amount of the pay, allowances, travel
expenses, and any other costs in con-
nection with the detail of any officer
or employee of the Government to the
recipient, when the detail is at the re-
quest of the recipient. The amount the
grant is reduced shall be available for
payment by the Secretary of the costs
incurred in furnishing the supplies or
equipment, or in detailing the official,
and shall, for the purpose of these reg-
ulations, be deemed to have been paid
to the recipient,

§51b.105 Nondiscrimination,

Recipients of grants under this part
are advised that in addition to comply-
ing with the terms and conditions of
these regulations, the following laws
and regulations are applicable:

(a) Title VI of the Civil Rights Act
of 1964 (42 U.S.C. 2000d et seq.) and
its implementing regulation, 45 CFR
Part 80 (prohibiting discrimination in
Federally assisted programs on the
ground of race, color, or national
origin).

(b) Section 504 of the Rehabilitation
Act of 1973 (29 U.S.C. 794) and its im-
plementing regulation, 45 CFR Part 84
(prohibiting discrimination in federal-
ly assisted programs on the basis of
handicap).

§ 51b.106 Publications and copyright.

Unless otherwise provided under the
terms and conditions of the award, the
grantee may copyright without prior
approval any publications, films, or
similar materials resulting from a
grant under these regulations. This
authorization is subject to a royalty-
free, nonexclusive, and irrevocable
right in the Government to reproduce,
translate, publish, use, disseminate,
and dispose of the materials and to au-
thorize others to do so.

§ 51b.107 Records and reports.

The grantee shall maintain such
progress and fiscal records and file
with the Secretary such progress,
fiscal, and other reports relating to
the conduct and results of grant activi-
ties as the Secretary may find neces-
sary to carry out the purposes of this
part.

§51b.108 Additional conditions,

The Secretary may impose addition-
al conditions, including conditions gov-
erning the use of information or con-
sent forms, when in his judgment they
are necessary to advance the approved
program, the interest of the public
health, or the conservation of grant
funds.

§51b.109 Veluntary participation.

Nothing in these regulations shall be
construed to require any State or any
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political subdivision of a State to have
a disease control program which would
require any person who objects to
treatment to be treated under the pro-
gram.

§51b.110 Applicability of 45 CFR Part 74.

The provisions of 45 CFR Part 74,
which establish uniform administra-
tive requirements and cost principles,
apply to all grantees under this part.

§51b.111 Review of applications under
Title XV of the Public Health Service
Act.

The application shall contain evi-
dence satisfactory to the Secretary
that it has been reviewed, commented
upon, or approved by the appropriate
planning agency designated by regula-
tions implementing the National
Health Planning and Resources Devel-
opnéent Act (42 U.S.C. 300k-1, Pub. L,
93-641),

Subpart E—Grants for Influenza
Immunization Programs

§51b.501 Applicability.

The regulations in this subpart
apply to the award of grants under
section 317 of the Act for programs to
immunize persons in high-risk groups
against influenza.

§ 51b.502 Definitions.

As used in this subpart: “High-risk
groups” means those groups of per-
sons at highest risk of serious illness
or death due to influenza and its com-
plications, as specified in grant guide-
lines.

§51h.503 Eligibility.

An applicant must be a State agency
or an agency of a political subdivision
of a State which has legal responsibili-
ty for disease control under the laws
of a State.

§51b.504 Application,

(a) An applicant for a grant under
these regulations shall submit an ap-
plication to the appropriate Public
Health Service Regional Health Ad-
ministrator.! The application shall
contain a full description of the pro-
gram objectives, plans, and activities
as described in section 51b.505.

(b) The application shall be signed
by an individual authorized by the ap-
plicant to assume the obligations im-
posed by these regulations and any ad-
ditional conditions of the grant.

§51b.505 Description of program.

The application shall contain or in-
clude a description of the following:

'Application forms, manuals, program
guidelines, and instructions for preparing
grant applications may be obtained from
the PHS Regional Health Administrator of
the Department of Health, Education, and
Welfare for the region in which a program
is Lo be conducted.
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(a) Background and need for grant
support including:

(1) An overview of the public, pri-
vate, and voluntary health care deliv-
ery systems in the project area which
are or will be available to conduct the
program.

(2) The extent of current influenza
immunization services provided in the
public and private sectors with specific
information concerning the purchase,
distribution, use of vaccine, and the
populations served.

(3) Estimates of the number of per-
sons in the high-risk groups.

(b) Long-term and short-term objec-
tives which are specific, measurable,
and realistic, and which relate to the
National Program Goals, as specified
in grant guidelines.

(c) A detailed description of the
method for carrying out the following
program activities:

(1) Delivery of influenza vaccina-
tions to high-risk populations through
cooperative efforts with public health
and private health care providers and
voluntary organizations serving high-
risk groups.

(2) Detecting and reporting out-
breaks of influenza, including labora-
tory and epidemiologic surveillance.

(3) Monitoring illnesses or injuries
which occur subsequent to vaccina-
tion.

(4) Dissemination of influenza infor-
mation to health care providers and
high-risk individuals to create aware-
ness of the need for vaccination and to
encourage active participation in the
program.

(5) Assuring accountability for all
vaccines stored, distributed, and ad-
ministered.

(6) Other activities which will pro-
mote the achievement of program ob-
jectives.

(d) A budget and justification for
grant funds requested.

(e) Assurance that no one will be
denied services because of inability to
pay and that the services are provided
in a manner which preserves human
dignity and maximizes acceptance.

§51b.506 Grant evaluation and award.

(a) Within the limits of funds availa-
ble, the Secretary may award grants to
assist in meeting part of the cost of an
influenza immunization program.
Before awarding a grant to a political
subdivision of a State, the Secretary
will consult with the State health au-
thority.

(b) Priorities for funding will be
based on the extent to which:

(1) The proposed activities are likely
to result in a balanced program of vac-
cine delivery, detection and reporting
of influenza outbreaks, monitoring of
vaccine reactions, and information dis-
semination to health care providers
and high-risk individuals.
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(2) The plan of operation is likely to
supplement rather than replace vacci-
nations given in the public or private
sector.

(3) Project objectives are specific,
measurable, realistic, and related to
the national program goals.

(4) Budget requests and the pro-
posed use of grant funds are appropri-
ate and reasonable for a balanced pro-
gram.

(5) There are plans for the coordina-
tion of activities with related pro-
grams and the effective use of volun-
teer groups and other community re-
sources.

(6) The described methods of evalua-
tion are likely to be effective in meas-
uring the achievement of program ob-
jectives.

(c) A grant award shall be in writing.
It shall set forth the amount of funds
granted and the period for which sup-
port is recommended.

(d) The approval of a grant applica-
tion or the award of funds shall not
obligate the United States to make
supplemental, continuation, or other
award to a grantee. The grantee must
apply separately for continuing sup-
port.

§51b.507 Use of grant funds.

(a) Grant funds may be used for
costs of planning and establishing in-
fluenza immunization delivery serv-
ices, for the purchase of influenza vac-
cine, and for the implementation of
other approved program activities.

(b) Vaccine purchased with grant
funds may be provided to private prac-
titioners who agree not to charge for
the vaccine, although charge for vac-
cine administration may be permitted.

[FR Doc. 78-31938 Filed 11-13-78; 8:45 am]

[3510-22-M]
Title 50—Wildlife and Fisheries

CHAPTER VI—FISHERY CONSERVA-
TION AND MANAGEMENT, NA-
TIONAL OCEANIC AND ATMOS-
PHERIC ADMINISTRATION, DE-
PARTMENT OF COMMERCE

PART 611—FOREIGN FISHING

Part 672—GROUNDFISH OF THE
GULF OF ALASKA

Final Regulations

AGENCY: National Oceanic and At-
mospheric Administration (NOAA)/
Commerce.

ACTION: Final regulations.

SUMMARY: Final regulations are pro-
mulgated to implement the fishery
management plan for groundfish of
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the Gulf of Alaska under the Fishery
Conservation and Management Act of
1976. The regulations are applicable to
vessels of the United States and for-
eign nations fishing for groundfish in
the fishery conservation zone in the
Gulf of Alaska and supersede the reg-
ulations implementing the preliminary
fishery management plan (PMP) for
the Gulf of Alaska trawl fishery, as
amended, and that portion of the
PMP for sablefish of the Bering Sea
and northeastern Pacific Ocean, as
amended, applicable to the Gulf of
Alaska (50 CFR 611.92 and 611.94),

EFFECTIVE DATE: December 1,
1978.

FOR FURTHER INFORMATION
CONTACT:
Harry Rietze, Director, Alaska

Region, National Marine Fisheries
Service, Box 1668, Juneau, Alaska
98802, telephone 907-586-7221.

SUPPLEMENTARY INFORMATION:
A. HISTORY OF THE PLAN

A fishery management plan (FMP)
for groundfish of the Gulf of Alaska
has been prepared by the North Pacif-
ic Fishery Management Council (the
Council) pursuant to the Fishery Con-
servation and Management Act of
1976, as amended (16 U.S.C. section
1801 et seq., “the Act"). The FMP con-
tains conservation and management
measures applicable to foreign and
U.S. vessels fishing for cod, pollock,
flounders, Pacific Ocean perch, other
rockfish, sablefish, Atka macherel,
squid and all other stocks of finfish
(except that it does not pertain to
fishing by U.S. vessels for salmon,
steelhead trout, and Pacific halibut) in
the Fishery Conservation Zone (FCZ)
in the Gulf of Alaska.

The FMP was the subject of exten-
sive analysis and comment by fisher-
men, other representatives of the fish-
ing industry, interested State and Fed-
eral agencies, governments of several
foreign nations and members of the
public. Public hearings on the FMP
were conducted by the Council at the
following locations: Seattle, Wash.
(August 5-6, 1977), Petersburg, Alaska
(August 3, 1977), Anchorage, Alaska
(August 22, 1977), Sand Point, Alaska
(August 23, 1977), and Kodiak, Alaska
(August 24, 1977). After consideration
of the information available to it, the
Council approved the FMP on Septem-
ber 23, 1977, and submitted it to the
Secretary of Commerce for review pur-
suant to section 304(b) of the Act.

On February 24, 1978, the Assistant
Administrator for Fisheries, acting
pursuant to a delegation of authority
from the Secretary of Commerce and
the Administrator of the NOAA, de-
termined that the FMP was consistent
with the national standards, the Act,
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and other applicable law, .and ap-
proved the FMP. The FMP was pub-
lished for public comment on April 21,
1978 (43 FR 17242) and proposed regu-
lations to implement the FMP were
also published for public comment (43
FR 17013 and 43 FR 17242).

An amendment (amendment one) of
the FMP, which was adopted by the
Council and approved by the Assistant
Administrator, was published on
August 7, 1978 along with proposed
changes in the implementing regula-
tions, for public comment (43 FR
34825), The amendment extended the
specifications of optimum yield (OY),
domestic capacity, total allowable level
of foreign fishing (TALFF) and re-
serves from December 31, 1978
through October 31, 1979.

On August 28, 1978, the Council sub-
mitted another amendment (amend-
ment 2) to the FMP. This amendment
increased the amount of pollock held
in reserve to 133,800 metric tons, with
appropriate increases in the reserves
of species taken incidental to fishing
for pollock. The purpose of the
amendment was to assure that an ade-
quate supply of fish is available for
harvest by U.S. vessels in potential
joint venture operations involving sale
of U.S.-caught fish to foreign process-
ing vessels at sea. The amendment su-
perseded the specifications of OY,
TALFF, domestic capacity and reserve
established by amendment one, but re-
tained a fishing year ending October
31, 1979. The amendment was ap«
proved by the Assistant Administrator
on September 22, 1978, and proposed
changes in the implementing regula-
tions were published for public com-
ment on October 6, 1978 (43 FR
46349).

A third amendment (amendment 3)
was also submitted by the Council and
approved by the Assistant Administra-
tor. The amendment, with proposed
changes in the implementing regula-
tions, was published for public com-
ment on October 13, 1978 (43 FR
47222). This amendment would allow
foreign vessels using longline gear to
harvest the entire Chirikoff fishing
area TALFF, when fishing for Pacific
cod in the area west of 157" W. longi-
tude.

The final regulations published
below implement the management
measures contained in the FMP and
incorporate those portions of amend-
ment 1 which are not superseded by
amendment 2. The regulations are ef-
fective on December 1, 1978, Prior to
December 1, these regulations may be
republished to incorporate any regula-
tions implementing amendments 2 and
3.

B. MANAGEMENT MEASURES ESTABLISHED

The management measures estab-
lished in the FMP were developed by

the Council to achieve the following
conservation and management objec-
tives (with priorities in the order
listed):

(1) Rational and optimal use, in both
the biological and socioeconomic
sense, of the region's fishery resources
as a whole;

(2) Protection of the Pacific halibut
resource, currently in a state of de-
cline;

(3) Orderly development by the U.S.
of domestic groundfish fisheries, con-
sistent with (1) and (2) above; and

(4) Foreign participation in the fish-
ery consistent with (1), (2), and (3)
above, to take that portion of the opti-
mum yield not harvested by domestic
fishermen.

In order to develop a management
scheme reasonably calculated to
achieve these competing objectives,
the Council has imposed season, gear,
area and catch restrictions (as well as
reporting and other requirements) on
both foreign and U.S. vessels. The
Council has also employed two man-
agement techniques (reserves and in-
season adjustments) which have not
been used in other FMP’s, in order to
assure that the balance achieved
among the objectives will not be upset
by unexpected events occurring during
the fishing season.

The FMP recognizes the disparities
which exist between foreign and U.S.
vessels as to size, harvest capability,
type of fishing gear and other equip-
ment, and fishing priorities. As a
result, some of the management meas-
ures applicable to foreign vessels vary
from those applicable to U.S. vessels,
although the purpose of the provisions
may be the same.

The Council also recognized the
need for further information and re-
search on several groundfish species.
Where complete information is lack-
ing, the best scientific information
available was used, and necessary as-
sumptions made on the basis of that
information have generally favored
protection of the resource over other
competing policy objectives.

The basis and purpose of specific
management measures are set out in
the FMP. If a provision was the sub-
ject of public comment, additional dis-
cussion of the provisions can be found
in heading C (Major Issues; Modifica-
tions from Proposed Regulations) of
this preamble.

The basic management scheme en-
compassed by these regulations divides
the PCZ of the Gulf of Alaska into
five fishing areas. In each area, limits
are set upon the amount of each spe-
cies which may be harvested.

After determining the amount of
fish which will be harvested by U.S.
vessels, the FMP places a certain por-
tion of the remaining fish in reserve
against the contingency of unexpect-
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edly high U.S. harvests. The remain-
ing amount of fish is made available to
vessels of foreign nations in the form
of a TALFF for each species in each
fishing area. Allocations from TALFF
will be made to individual nations by
the Department of State.

Fishing in appropriate fishing areas
and for appropriate species is prohibit-
ed when vessels of a nation harvest a
national allocation, or if a nation re-
ceives notice that an applicable catch
limitation is reached. The regulations
prohibit fishing by vessels of foreign
nations in certain portions of the Gulf
of Alaska, impose gear and effort re-
strictions during the winter months
and impose reporting requirements.

Vessels of the United States are re-
quired to obtain permits, submit re-
ports, and are subject to effort and ad-
ditional catch limitations during the
winter months. Regulations applicable
to U.S. vessels include a provision au-
thorizing the Regional Director to pro-
hibit fishing during the season for rea-
sons relating to conservation of
groundfish or halibut stocks.

C. MaJor IssUES; MODIFICATIONS FFROM
PROPOSED REGULATIONS

I. RESPONSE TO COMMENTS

Comments on the proposed regula-
tions were received from a variety of
sources including foreign nations, De-
partment of State, U.S. Coast Guard,
and the North Pacific Fishery Man-
agement Council. Many of the com-
ments related to the approved FMP,
others to the proposed regulations.
The comments have been summarized
by issue or by regulation and are pre-
sented below with responses.

A. Comments on 50 CFR 611.92 (reg-
ulations applicable to wvessels of for-
eign nations). (1) FMP specifications
of oplimum vyield (see 50 CFR
672.20(a), table ). Optimum yield rep-
resents the maximum amount of any
species of fish which may be harvested
by vessels of all nations in the Guif of
Alaska (FMP, section 7. The basis for
the specifications of OY is found in
section 6 of the FMP.

The following comments were re-
ceived:

A. Insufficient evidence has been
presented to justify substantial devi-
ation from maximum sustainable yield
(MSY) for OY's for Pacific Ocean
perch, sablefish and flounders.

B. The OY for squid is arbitrary and
capricious in that it is based only on
“intuitive” belief.

C. The OY for flounders violates na-
tional standard 5 (section 301(aX5) of
the Act).

D. Economic analyses of OY's are in-
complete (e.g., benefits from fees paid
for additional fish, for example, might
provide more overall benefit to the
Nation).
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E. The OY for sablefish is overly
conseryative and the relationship be-
tween equilibrium yield (EY) and OY
for sablefish appears arbitrary.

¥. The OY is at low end of MSY or
below with low probabilities of low end
being the true figure; thus there is no
biological justification for the OY's,

G. There is no need to be conserva-
tive in species like pollock with high
natural mortality and stable resource
conditions.

Response: These comments are simi-
liar to (or the same as) the comments
received by the North Pacific Fishery
Management Council and were consid-
ered by the Council at the time of its
approval of the FMP. The Assistant
Administrator also considered these
comments during review of the FMP
before approval. Because no new evi-
dence was presented that would justi-
fy a change in the OY's, the findings
on approval of the FMP remain un-
changed.

National standard 5 requires that
management measures, where practi-
cable, promote efficiency in the utili-
zation of fishery resources. National
standard 1, and the specific require-
ment of the FMP that OY not be ex-
ceeded for any reason, are intended to
protect the resource. The interest of
protection of the resource overrides
the interest of efficiency in this situa-
tion.

(2) Catch limitations by fishing
area. Catch limitations are imposed in
each of five fishing areas in the Gulf
of Alaska for the purpose of avoiding
overfishing of localized stocks (see 50
CFR 611.92(b) and 50 CFR 672.20(a),
table I). The following comments were
received on the issue of separate speci-
fication of OY, TALFF and reserve in
each fishing area:

A. The fishing areas are arbitrary
and capricious in that there is no bio-
logical basis for catch limitation by
fishing area.

B. Past catches are not a good indi-
cator of present distribution because
biomass location can vary from year to
year.

C. Quotas by fishing area may result
in underutilization of available re-
sources.

D. National standard 3 (section
301(aX3) of the Act) requires that a
stock be managed as a unit through-
out its range.

E. Because of their length, longlines
may overlap fishing areas.

F. Efficiency will be reduced and op-
erating costs raised.

G. Operations would be shut down
on the basis of catches earlier in the
year,

H. Fishery effort will adjust to stock
density, therefore there is no need for
catch limitations by fishing area.
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I. Most species, except Pacific Ocean
perch, migrate widely beyond individu-
al fishing areas.

J. Depth limits and closed areas,
combined with individual (fishing
areas, unduly inhibit foreign fishing
opertions.

Response: As stated in the response
to (1) above, these comments were
made previously and present no new
information. Although there is some
uncertainty with regard to the evi-
dence of localized populations of var-
ious species, the interest of conserva-
tion of the resource in this situation
allows the conservative assumption
that stocks are localized and follow
general patterns from year to year
unless there is strong evidence to the
contrary. Recognizing that fishing by
fishing area involves some additional
inconvenience and possibility of un-
derutilization, this alternative is con-
sidered preferable to the risk of local-
ized overfishing.

Section 301(a)(3) of the Act requires
that ‘“To the extent practicable, an in-
dividual stock of fish shall be managed
as a unit throughout its range, and in-
terrelated stocks of fish shall be man-
aged as a unit or in close coordina-
tion.” The FMP is consistent with this
standard. A single plan manages
groundfish stocks which intermingle
in the Gulf of Alaska, and are likely to
be caught in conjunction with each
other. The in-season adjustment provi-
sion (§ 672.22(b)) allows close coordina-
tion with the State of Alaska in impo-
sition of conservation measures, appli-
cable to U.S. fishing vessels, to protect
stocks which may occur both in the
FCZ and territorial waters. Although
specifications of OY, TALFF and re-
serve vary from area to area depend-
ing upon relative concentration of
stocks and other factors stated in the
FMP and other referenced material,
management measures applicable in
each fishing area are similar and are
designed to achieve the same priorities
and objectives in each fishing area.

(3) Reserve provision. The reserve
provision (§§611.92(b) and 672.20(¢))
sets aside a stated amount of fish, to
be apportioned to TALFF during the
fishing season depending on the
extent of harvest by U.S. vessels. The
purpose of the reserve is to allow for-
eign and U.S. vessels to fish concur-
rently while still assuring that: (a) OY
will not be exceeded; (b) resources are
available to domestic fishermen to the
extent of their capacity to harvest,
and; (¢) optimum use will be made of
fishery resources to the extent U.S.
vessels will not harvest these re-
sources. The provision furthers the ob-
jectives expressed in national stand-
ards 1, 5 and 6 (section 301(a) (1), (5)
and (6) of the Act). The following
comments were received:
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A, The reserve is contrary to the ap-
plicable governing international fish-
ery agreement (GIFA) which requires
TALFF to be determined at the start
of the year.

B. Adequate provision for expansion
of domestic fishing has been made in
the specification of domestic annual
harvest (DAH) capacity.

C. Reserves should be apportioned at
the earliest possible date. If domestic
catch is less than DAH, thé remaining
amount of fish must be allocated to
foreign nations.

D. Procedures must be developed for
apportionment of the reserve. The un-
certainty of the operation of the re-
serve provision could act to inhibit do-
mestic fishermen.

E. The reserve is discriminatory to
foreign fishermen because DAH is
overestimated.

F. The 20 percent reserve should not
be applied to all species.

G. Foreign countries will have diffi-
culty in adjusting to mid-year realloca-
tion of reserve, thus leaving some por-
tion of stocks unharvested.

H. DAH should be reviewed in mid-
year for appropriate reallocation to
foreign nations.

Response; The reserve provision and
the level of reserves set aside will be
modified based on new information
and proposed new procedures. The
amendment to the plan modifying the
reserve was published October 6, 1978
(43 FR 46349), with proposed regula-
tions establishing procedures for ap-
portionment of that reserve. Addition-
al comments are solicited.

(4) Closure of a fishing area when
the amount of an OY, a TALFF or a
national allocation for any species of
groundfish is reached. The proposed
regulations provided that fishing for
all species in a fishing area was pro-
hibited when the OY, TALFF or a na-
tional allocation for any species in
that area is reached. The following
comments were received:

A. Section 201(d) of the Act, states
that the amount of OY which will not
be harvested by U.S. vessels shall be
made available for harvest by foreign
nations.

B. Longliners should be exempted.

C. The regulation discriminates
against foreign vessels. The suggested
alternative is to deduct excess catch
from future allocations to that nation.

D. Operationally, fish will be left un-
utilized because of severity of the reg-
ulations.

E. Unwarranted. There should be
flexibility to allow continued fishing
by gear types which would not result
in incidental catch of species con-
cerned.

F. The OY closure provision is un-
reasonable in that any U.S. fishermen
can close down an area by catching
400 mt of squid.
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G. It is unreasonable for one coun-
try to be able to shift the responsibili-
ty and consequences of exceeding its
catch quota to other countries. It was
suggested that excess catch be deduct-
ed from particular countries’ alloca-
tions for the succeeding year.

H. Unwarranted. Need flexibility.

Response: Comments A, D. The
amount of fish which will not be har-
vested by U.S. vessels will be made
available for harvest by foreign vessels
under this FMP. The purpose of the
closure provisions is to assure that fish
in excess of available amounts will not
be harvested. Given a choice between
allowing some stocks to be underuti-
lized and allowing others to be har-
vested in excess of applicable catch
limitations, the protection of the re-
source receives first priority. This po-
sition is consistent with national
standard 1 (section 301 of the Aet) and
the requirements of the FMP,

Comments B, E, H. These regula-
tions implement a plan provision (sec-
tion 7.0) which states that OY “shall
not, for any reason, be exceeded by
the all-nation fishery"”. The regula-
tions were considered necessary be-
cause to permit additional incidental
catch of a species for which an appli-
cable catch Ilimitation had been
reached would lead to fishing in excess
of OY and therefore violate the intent
of the plan. Incidental catch of a spe-
cies in excess of applicable catch limi-
tations appeared unavoidable, and is
still considered unavoidable by vessels
fishing with trawl gear. In their com-
ments on the regulations, however,
the Council indicated that the intent
of the FMP was fto exempt vessels
using longline gear from certain catch
limitation provisions, except where
the limit applied to sablefish or Pacific
cod. The basis for the distinction is
that longline gear can be used in such
a way as to avoid catch of other spe-
cies. The comments of Japan also
made this point.

NOAA concurs in the conclusion
that longline gear is more species-spe-
cific than trawl gear. The regulations
therefore implement the intent of the
Council to the extent allowed by the
wording of the FMP (see FMP sections
7.0, 8.3.4.3(A), and 8.3.2.1(B)). The reg-
ulations exempt vessels using longline
gear from the OY and TALFF closure
provisions, except when the applicable
limitation for sablefish or Pacific cod
is reached. Exemptions from other clo-
sure provisions for longline vessels will
have to be accomplished by amend-
ment to the FMP. At its July, 1978
meeting, the Council voted to consider
appropriate amendments.

Comments C, G. Deducting excess
catch from future allocations was con-
sidered impraticable because the
amount of future allocations, and the
nations to whom the allocations will

be given, is uncertain. This method
would also involve the risk of localized
overfishing. No other comments sug-
gested other methods by which the re-
source could be protected from over-
fishing.

Comment F. The closure provisions
are intended to protect the resource.
Harvest by foreign vessels of 400 mt of
squid could also result in closure of a
fishing area to U.S. vessels.

(5) Only 25 percent of catch of tolal
allocations may be caught during the
winter. The limitation that a foreign
nation may take only 25 percent of its
total catch during the December 1-
May 31 “winter fishing season”, and
the provision limiting incidental
catches in the winter for domestic ves-
sels (50 CFR 611.92(b) and 50 CFR
672.20(e) were established because of
the greater incidental catches of hali-
but in the winter,

The following comments were re-
ceived:

A. The same purpose can be served
by limiting incidental catch of halibut.

B, This regulation is beyond the au-
thority of the Secretary of Commerce
under the Act.

C. Because 40 percent of Japanese
longline catch is harvested in winter
and because incidental catch of hali-
but is minimal, longliners should be
exempt from provisions.

D. Incidental catch of halibut is de-
clining. Halibut are being amply pro-
tected via existing regulations.

E. Japanese trawl catch is 50 percent
of annual catch during winter season.
It is not practical to take 75 percent of
the quota during summer, This regula-
tion would lead to nonutilization of
available resources.

F. This regulation would be tanta-
mount to a ban on operations.

G. Because domestic restrictions are
considerably milder, this regulation is
discriminatory.

Response; Although the same pur-
pose might be served by limiting the
incidental catch of halibut (comment
A), total effort in the winter season
would be restricted to about the same
level because the incidental catch
would be quickly reached. Moreover,
the enforcement costs of the inciden-
tal catch provision would make it im-
practicable to apply this provision to
foreign vessels. This regulation, which
is an important component of the
FMP, does not go beyond the authori-
ty of the Secretary of Commerce
under the Act (comment B). Sections
303(b) (2) and (3) allow such a regula-
tion. The Council and others have se-
riously considered exempting the long-
liners from these provisions (comment
C) but the approved FMP does not
allow such flexibility and must be
amended by the Council before the
regulations can be changed, The FMP
indicates that there will be additional
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protection of halibut as a result of the
limit on winter catch, thereby indicat-
ing that halibut may not be amply
protected by existing regulations
(comment D). Although this regula-
tion will impact foreign operations
negatively (comments E and F), the
FMP is intended to and does protect
halibut. Domestic restrictions on inci-
dental take of halibut are very severe
and may be more restrictive than the
foreign regulations (comment G). Fur-
ther experience with winter catch
limitations will allow more accurate
comparison of the relative advantages
and disadvantages of these manage-
ment measures.

(6) Closure of Davidson Bank to all
foreign fishing. The following com-
ments were received on the prohibi-
tion against fishing by foreign vessels
in the Davidson Bank area (see 50
CFR 611.92(d)(1)tiv)):

A. This regulation is a de facto ex-
tension of territoriality.

B. The regulation benefits a select
and privileged local group of fisher-
men, thereby favoring one group of
fishermen over another, a discrimina-
tion which is forbidden by FCMA.

C. Opening Davidson Bank to long-
liners would pose little threat to U.S.
fisheries.

D. Closing Davidson Bank would not
help sablefish stocks because the
quota in the area is already set at a
level to allow for rebuilding these
stocks.

E. Because the Davidson Bank is a
significant portion of the Shumagin
statistical area, it would be difficult to
take the total allocation in the Shu-
magin area.

F. Segmentation of no-fishing areas
will increase operating costs for for-
eign longliners.

G. The United States mounts no ef-
fective sablefish operation in the
above areas. Therefore, the areas
should not be closed to longliners.

Response: The purpose of this regu-
lation is to preserve as a sanctuary an
area with healthy concentrations of
several groundfish species for develop-
ing U.S. fisheries. This regulation is
not considered an extension of terri-
toriality (comment A) but rather a
means of allowing the development of
domestic fishing for Alaska ground-
fish, which is an objective of the Act
and the FMP (comment C). The clos-
ing of the Bank will avoid gear con-
flicts which in the past have inhibited
U.S. fishermen from fishing in these
areas (comments C and G). The intent
of closing the Davidson Bank is not to
help sablefish stocks (comment D) but
to avoid gear conflicts. Closing the Da-
vidson Bank will probably increase op-
erating costs to longliners and may
make it more difficult for foreign ves-
sels to take the total allocation in the
Shumagin area (comments E and ),
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however, the interest of encouraging
development of U.S. fishing by avoid-
ing gear conflicts with foreign vessels
outweighs this objection,

(7) Winter fishing with pelagic
trawls only. Section 611.92(e)(1) pro-
vides that only pelagic trawls may be
used between December 1 and June 1.
The purpose of this provision is to pro-
tect juvenile halibut. The following
comments were received:

A. The regulation is discriminatory
because U.S. fishermen fishing in the
same area are not as severely restrict-
ed.

B. Japan has not yet developed pe-
lagic trawl gear for use in a groundfish
fishery. The provision would make it
totally unfeasible for the groundfish
fleet to conduct operations at all.

C. Even off-bottom trawls are effec-
tive only for hake and pollock.

Response: This regulation is not con-
sidered discriminatory (comment A)
because there are separate and severe
restrictions on winter fishing by U.S.
fishermen in the form of off-bottom
trawl requirements, a limit on the
total incidental catch of halibut, and
the requirement of 1l-hour tows. The
information available indicates that
the Japanese vessels do have pelagic
trawl gear (comment B), and that it is
effective (comment C). In developing
different management measures to
achieve the same objective, considera-
tion was given to relative ability of
U.S. and foreign vessels to tow a pelag-
ic trawl.

(8) Closure of the area between 3 and
12 miles, between 169° and 170° W. lon-
gitude. Section 611.92(¢) prohibits
fishing by vessels of foreign nations
within 12 nautical miles from the base-
line used to measure the U.S. territori-
al sea. The following comments were
received on this provision:

A. A uniform 12-mile wide zone is
not necessary for this area because
very little domestic fishing ocecurs
there; therefore, there will be no gear
conflicts.

B. This area is a traditional fishing
ground for foreign longliners because
waters outside 12 miles are too deep
for longlining.

C. This area has been open under
earlier bilateral fishing agreements.

D. Opening this area would elimi-
nate other hardships.

Response: This area has been open
to foreign fishing under previous bila-
terals. The approved plan is quite spe-
cific (sections 8.3.2.1(d)(a)) in prohibit-
ing fishing by vessels of foreign na-
tions landward of 12 miles. A plan
amendment would be required to
change this regulation. At the July,
1978 meeting, the Council voted to
consider appropriate amendment.

(9) Other comments on foreign regu-
lations. A. Relaxation of the 500-
meter isobath restriction east of 157°
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W. longitude by 100 or 200 meters
would alieviate other problems caused
by the FMP.

Response; This measure protects ju-
venile sablefish which have not
reached their “critical size” from
being taken and also prevents inciden-
tal catch of juvenile halibut. Relax-
ation of the restriction would jeopar-
dize the purpose of the provision.

B. The special limitation on total
catch of Pacific cod west of 157° W,
longitude should be lifted.

Response: The Assistant Administra-
tor has approved an amendment to
the FMP to allow all of the Pacific cod
TALFF in the Chirikoff fishing area
to be taken in the portion of the fish-
ing area west of 157" W. longitude.
Proposed regulations were published
in the FEDERAL REGISTER on October
12, 1978. Comments are solicited.

C. The Regional Director, Alaska
Region, should not be delegated the
power to make in-season adjustments
to seasons and areas.

Response: The Administrator has re-
delegated this limited authority to the
Regional Director subject to the re-
strictions and procedures set out in
the final regulations, and subject to
advance notification to the Assistant
Administrator before action is taken.
This provision does not apply to ves-
sels of foreign nations.

B. Comments on Part 672 (Regula-
tions Applicable to Vessels of -the
United States). The following com-
ments were received on Part 672;

(1) The in-season adjustment provi-
sion authority should include opening
as well as closing seasons.

Response: The change has been
made (see § 672.22 (a) and (b)).

(2) The requirement for net-sondes
should be deleted; the requirement that
pelagic trawl fool ropes not be in con-
tact with the seabed for more than 10
percent of any tow, should be deleted.

Response: The changes have been
made. The FMP did not require these
measures for U.S. fishermen, because
U.S. vessels are not equipped with pe-
lagic trawls.

(3) The regulations should be written
to assure fishermen thal observer in-
Jormation will not be used for civil or
criminal prosecution (see § 672.27).

Response: Providing such an assur-
ance is beyond the authority of the
Assistant Administrator. Moreover, it
is the position of NOAA that persons
committing acts against observers, for
which penalties are provided, should
be prosecuted. The question as to civil
penalties is whether the NOAA has
the power to, or should as a matter of
policy, prohibit use of observer reports
within the NOAA for the purposes of
enforcement of violations of the Act
by individual vessels or persons.

Aside from scientific research, ob-
servers are considered essential to
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count incidental ecateh of halibut in
order to enforce § 672.20(e) of the reg-
ulations. This function can only be
performed at sea, since halibut is a
prohibited species (see §672.20(d)).
Since protection of the halibut re-
source is an important objective of the
FMP, there is no inconsistency in
adopting a policy which gives priority
to this enforcement objective over
others. However, the implications of
such a decision require further de-
tailed consideration of the Act and
other applicable law., The Assistant
Administrator is not prepared to
decide this policy matter at this time.

(4) The phrase in the in-season ad-
justment provision ‘“groundfish or
.halibut” should be deleted to provide
flexibility to act for reasons relaling to
other species (see § 672.22(b)).

Response: The phrase has been re-
tained because groundfish and halibut
are the only species about which the
FMP provides sufficient information
on which to base in-season action. Sec-
tion 8.2.1 of the FMP indicates that
conservation of these stocks is the pur-
pose of the in-season adjustment pro-
vision.

() The reporting requirements
should be modified to allow the buyers
to submit @ ADF and G ‘fish tickel”,
(see § 672.5).

Response: This modification has
been made. The Assistant Administra-
tor has determined that an option is
necessary to protect confidentiality as
required by section 303(d) of the Act.
He has also determined that addition-
al reporting requirements, applicable
to U.S. vessels delivering to foreign
processors at sea, are unnecessary be-
cause adequate reports will be submit-
ted by the processor and by observers
on foreign processing vessels.

(6) Amend the permil requirements
to allow for the fact that the FMP is
being implemented in mid-year.

Response: Any appropriate changes
have been made (see § 672.4).

(T) The section on closure of a fish-
ing area to all domestic fishing when
QY is reached (§672.20) should be
modified to allow some discrelion on
the part of the Regional Director.

Response: The section has been rew-
ritten to allow continued longlining
for sable fish by U.S. vessels if the sab-
lefish OY has not been reached.

(8) The section on quarterly alloca-
tion of reserve should be made permis-
Swee.

Response: This section has been
changed as a result of an amendment
to the FMP (43 FR 46349). Comments
on new proposed regulations are solic-
ited.

(9) A new section should be added to
make it clear that trawl-caught halibut
are prohibited species and should be
returned to the sea with a minimum of
injury.

RULES AND REGULATIONS

Response: Section 672.20(d) clarifies
this point,

C. New fishing year. One comment
was also received on the proposed reg-
ulation to extend the FMP to 1979 (43
FR 34825). The commentor stated
that the amendment did not adequate-
ly consider the possibility that joint
venture arrangements may raise the
level of U.S. harvest during 1978.

Response: The FMP was amended on
October 6 (43 FR 46349) to establish a
level of reserve which takes into ac-
count the possibility of increased joint
venture harvests. Comments are solic-
ited on these proposed regulations.

II. MODIFICATIONS FROM PROPOSED
REGULATIONS

Certain other modifications to the
regulations have been made. These
modifications generally relate to pro-
cedures, and were made for the sake of
clarity, procedural fairness to affected
parties, and to facilitate enforcement.
Minor changes in wording for the sake
of clarity are not discussed.

A. Modifications to section 611.92.
(1) Section 611.92(b)(2) has been modi-
fied to be consistent with 50 CFR
611.15. Foreign nations are responsible
for requiring vessels fishing for alloca-
tions of that nation to cease fishing in
a fishing area when an allocation of
that nation is reached. When other
catch limitations are reached, notifica-
tion will be issued pursuant to the pro-
cedures of §611.15(¢c) before fishing is
prohibited.

(2) Section 611.92(f) (Reporting Re-
quirements) has been clarified.

(3) Proposed amendments to 50 CFR
Part 611, subparts A, B, and G have
been deleted because proposed amend-
ments to 50 CFR Part 611, subparts A,
B, and G as a whole have been pub-
lished in the FepeEraL REGISTER for
public comment (43 FR 51053; Novem-
ber 2, 1978). The proposed regulations
include modifications applicable to
vessels of foreign nations fishing for
groundfish in the Gulf of Alaska, in-
cluding new species codes.

Table I of §611.20 will be issued
when this § 611.92 is republished.

B. Modifications to section 672. (1)
Format. The proposed regulations ap-
plicable to U.S. vessels have been
placed in a new format to ensure clar-
ity and facilitate enforcement. The
format was developed after consulta-
tion with the Regional officials of
NMFS, the Department of State and
the U.S. Coast Guard. U.S. fishermen
are now able to locate, in a single sec-
tion of the Code of Federal Regula-
tions, all of the requirements, restric-
tions and other information applicable
to fishing for groundfish in the Gulf
of Alaska. Definitions taken from the
Act and the proposed regulations, as
well as uniform definitions of com-
monly used terms, have been included

in a single subsection. The relation of
the section to other law is explained.
Permit requirements are made more
precise. Applicable prohibitions and
sanctions are stated, and provisions to
facilitate enforcement are included.
With the exception of §672.20(¢)
which is reserved for insertion of the
provision relating to specification and
apportionment of reserves (amend-
ment two to the FMP), the reserved
sections are for types of management
measures which are not yet applicable
to the Gulf of Alaska groundfish fish-
ery (e.g., vessel identification require-
ments and landing limitations).

(2) Prohibited species (§672.20(d)).
This section was added to clarify the
relationship of the regulations in this
section to other applicable law. In con-
trast to vessels of foreign nations
which, under the Act, may not harvest
any fish for which the nation does not
have an allocation, vessels of the
United States may harvest any fish
unless prohibited by the Act or other
applicable law. Section 672.20(d) was
added to emphasize this distinction
and to assure that fishermen are
aware that halibut and Tanner crab
are regulated by other applicable law.
Fishermen or vessels subject to the
laws of the State of Alaska may be
further restricted while fishing for
groundfish. (See, for example, Alaska
law regulating Steelhead trout and
salmon).

(3) Closure procedures (§ 672.22(a)).
This section was modified to assure
that adequate notice is provided
before fishing is prohibited during the
season. No comments were received on
inadequacy of the notice procedures in
this section. A requirement that fish-
ermen appoint on-shore agents, a pos-
sibility raised in the preamble to the
proposed regulations, was therefore
considered unnecessary.

(4) In-season adjustments
(§ 672.22(b)). This section has been re-
drafted to assure that the public has
sufficient opportunity to comment on
actions taken during the fishing
season. No comments were received on
the procedures proposed to implement
this section.

The purpose of this provision is to
implement national standards 1, 3, and
6 (section 301(a) (1), (3), and (6) of the
Act). The provision is designed to: (a)
provide a mechanism to prevent over-
fishing should a determination be
made that the specification of opti-
mum yield was overestimated; (b)
allow coordination with the State of
Alaska, to the extent practicable, in
conservation measures to protect hali-
but or groundfish stocks; and (c) pro-
vide management flexibility in situa-
tion where variations in availability of
groundfish (or halibut) stocks, or
other contingencies make in-season
action necessary to protect the re-
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source. The regulation envisions that
action will be taken by amendment of
section 672 (under the authority of
section 305(g) of the Act), but will not
require amendment of the FMP itself,
since action under the in-seasen ad-
justment provision is a management
measure which was authorized by the
FMP and implemented pursuant to
the procedures of section 305 (a) and
(¢) of the Act.

1t was determined that the provision
could be implemented most eifectively
if authority to take action was redele-
gated to the Regional Director. This
redelegation has been made, and the
Assistant Administrator has retained
the right to be informed before action
is taken.

It was also determined that proce-
dures for public participation in the
decisionmaking process should be
clearly delineated, so that parties who
wish to comment on the action will
know where and how to do so. The sec-
tion provides for compliance with the
procedures of section 553 of title 5 of
the United States Code (the Adminis-
trative Procedure Act), and also re-
quires a 15-day comment period, after
action is taken, in situations where,
for good cause, no opportunity for ad-
vance public comment is provided, The
data on which the action is based will
be available to the public. If comments
are received, the action will be recon-
sidered at the end of the fifteen day
period.

The in-season adjustment provision
is a management technique which has
not been used in other fishery man-
agement plans. It is anticipated that
the provision may be refined as the
Council and NOAA gain experience in
its pperation. In section 9 of the FMP
the Council indicates its intention to
maintain a continuing review of the
fisheries managed under the FMP,
and to conduet public hearings "* * *
to hear testimony on the effectiveness
of the managemeni pians and requests
for change.” Continuing public input,
and Council reevaluation, of this and
other management measures is clearly
contemplated.

C. Timing of vmplementation. Sec-
tion 305(c) of the Act requires that
ve®* to the extent practicable, * * ¢
regulations{s] shall be put into effect
in a manner which does not disrupt
the regular fishing season * * *."” The
preamble to the proposed regulations
solicited practical suggestions - for
timing of implementation. The follow-
ing comments were received:

1. The new specifications of OY and
TALFF, and the addition of new regu-
lations make efficient planning impos-
sible. Implement January 1, 1979.
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2. Midseason closure of Davidson
Bank requires major readjustment in
fishing plans,

3. Foreign fisheries operate on the
basis of carefully developed trawl
plans governing each type of fishery
and individual vessel, therefore mid-
season changes are disruptive and
would cause economic difficulties.

4. Because the allocations by fishing
area would not be proportional to rela-
tive (biological) productivity, oper-
ations in some would be terminated
because of catch conditions during the
first part of the season.

5. Because vessels are at sea it will be
difficult to provide guidance to the
fleet to assure compliance.

6. Article IV of the United States-
Japanese GIFA provides for “adjust-
ments as may be necessitated by un-
foreseen circumstances affecting the
stocks”; there are no "“unforseen cir-
cumstances affecting the stocks"
which would justify changes in regula-
tions.

After consideration of these com-
ments and review of catch reports,
which indicated that in-season imple-
mentation would result in the closure
of several fishing areas to vessels of
several nations, the conclusion was
reached that the most reasonable solu-
tion would be to implement the ¥MP
for a new fishing year. This approach
was chosen for the following reasons:
(a) The objections raised by the com-
ments would be met and foreign na-
tions would have ample time to pre-
pare for implementation: (b) the fish-
ing year could begin during that
period of the year when fishing activi-
ty was lowest; (¢) beginning “f{ishing
years'” at various times throughout
the calendar year more evenly distrib-
utes the administrative workload of
the NOAA and the Council; and (d)
several management measures in the
FMP became operative in November.
A fishing year beginning at that time
would make the regulations more un-
derstandable.

The Council concurred in this con-
clusion. After reevaluating available
data, the FMP was amended to extend
specifications of OY, TALFF, domestic
capacity and reserve through October
31, 1979. A fishing year from Novem-
ber to November was contemplated.

Implementation will again be de-—

layed because of amendment two (see
heading “History of the Plan™ of this
preamble). It is essential that the
FMP and améndments one and two be
implemented together to avoid the un-
certainty and disruption which would
result from changing the specifica-
tions of OY, TALFF and reserve after
the first month of the fishing year.
The following implementation sched-
ule will therefore be followed:
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(a) The regulations published below
aure effective December 1, 1978;

(b) Before December 1, 1978, the
regulations published below will be re-
printed, incorporating final regula-

tions, implementing amendments 2
and 3;

(c¢) All sections of the reprinted final
regulations will be effective on Decem-
ber 1, 1978 (the 30-day “cooling off
period” required by 5 U.S.C. section
553 for amendment 2 will be reduced
for the reasons stated in this pream-
ble), except the sections implementing
amendment 3 (see §611.92(b) table I,
note 3 and § 611.92(b)(2)(ii)(D)), which
will be effective on January 1, 1979.

The Assistant Administrator for
Fisheries, under delegation of authori-
ty from the Secretary of Commerce,
has determined that these regulations
and the FMP for groundfish of the
Gulf of Alaska are consistent with the
national standards, the other provi-
sions of the act, and other applicable
law and do not require a regulatory
impact analysis under Executive Order
12044. An environmental impact state-
ment for this FMP has been filed with
the Environmental Protection Agency.

(16 U.S.C. 1801 et seq.)
Signed at Washington, B.C., this Tth

day of November 1978.

WinrrED H. MEIBOHM,
Acting Executive Director, Na-
tional Marine Fisheries Serv-
ice. |
50 CFR 611, Subpart G is amended.
Section 611.92 is amended to read as
follows:

§611.92 Gulf of Alaska groundfish fish-
ery.

(a) Purpose and scope. (1) This sec-
tion regulates foreign fishing for
groundfish in the Gulf of Alaska,
which includes that portion of the
North Pacific Ocean, exclusive of the
Bering Sea, between 132°40° W. longi-
tude and 170700’ W. longitude.

(2) For regulations governing fishing
for groundfish in the Gulf of Alaska
by vessels of the United States, see 50
CFR Part 672.

(3) Unless any subsection of this sec-
tion states otherwise, the management
measures in this section shall be effec-
tive on December 1, 1978, and shall
remain in effect until amended, modi-
fied, or rescinded. The specifications
of optimum yield (OY), total allowable
level of foreign fishing, and reserves
shall be eifective from December 1,
1978, through October 31, 1879, unless
amended, revised or modified.

(b) Authorized fishery.—(1) TALFF's,
national allocations and reserves. The
total allowable level of foreign [ishing
(TALFF) and the amounts of fish set
aside as a reserve in each fishing area
are set forth in table I of this section.
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TasLE L.—Gulf of Alaska Groundfish Fishery: TALFF and Reserve ' by Species and Fishing Area for 1978-79

Species

Pollock

[Specifications of TALFF and Reserve—Reserved]

FISHING AREAS *

Shumagin Chirikof

Kodiak

Yakutat Southeast

Pacific cod *

Flounders,

Reserve

Pacific Ocean perch (POP) TALFF

Reserve

Other rockfishes * TALFF

Reserve

Sablefish TALFF

BRESRTVE  denimtramvivusrrmmyrer

Atka Mackere! TALFF

Reserve ..
TALFF

Squid.....
Reserve

Other species * TALFF

Reserve

[Reserved]

'The TALFF’s specified in this table may be modified during the year If reserves are apportioned to TALFF,
*See fig. 3 of app. IT to § 611.9 for description of fishing areas.
‘Of the total Pacific cod TALFF (including any apportioned reserve), only [reserved] metric tons may be caught west of 157" W. longitude,
*The category "“other rockfishes"” includes all rockfishes other than Pacific Ocean perch.
*The category “‘other species” includes all species of fish except (A) the other fish listed in the table: and (B) shrimp, scallops, salmon, steelhead trout, Pacifi¢
halibut, herring, and Continental Shelf fishery resources. '

(i) In any fishing area where the
TALFF for any species listed in table I
of this section is *“0" (zero), any catch
of that species in that fishing area
shall be considered catch of a “prohib-
ited species” and treated in accordance
with the provisions of § 611.13.

(ii) Reserves, [Reserved]

(2) Fishing permitled. (i) The catch-
ing and retention of any groundfish
for which a nation has an allocation is
permitted, except in the following cir-
cumstances:

(A) When vessels of a nation have
caught the amount of the allocation of
that nation for any groundfish species
(or species group, e.g., ‘“‘other rock-
fish”) in any fishing area, fishing for
groundfish in that fishing area by ves-
sels of that nation is prohibited, even
if (1) allocations of other species for
that nation in that fishing area have
not been reached, or (2) the nation has
not received a notice issued pursuant
to §611.15(c) prohibiting fishing by
vessels of that nation in that fishing
area; or

(B) On the effective date of a notice
of closure issued by the regional direc-
tor pursuant to the procedures of
§611.15(c), fishing by vessels of that
nation is prohibited for the groundfish
species (or species groups), in the fish-
ing areas and during the periods
stated in the notice; or

(C) As otherwise prohibited by this
section.

(ii) The regional director shall issue
a notice of closure, pursuant to the
procedures of §611.15(¢), prohibiting
fishing for the applicable species of

groundfish, in the applicable fishing
area during the applicable periods, as
listed in paragraphs (b)(2)(ii) (A)
through (E) below, when he deter-
mines that one or more of the follow-
ing cateh limitations will be reached:

(A) Optimum yield for any ground-
fish species, or species group, in a fish-
ing area: The regional director shall
issue a notice prohibiting fishing using
trawl gear for groundfish in that fish-
ing area by vessels subject to this sec-
tion, until November 1, except that if
the optimum yield for sablefish or Pa-
cific cod in a fishing area will be
reached, the regional director shall
prohibit fishing for groundfish in that
fishing area by all vessels subject to
this section until November 1 (see
table I of 50 CFR 672 for OY amounts
by fishing area);

(B) Total allowable level of foreign
fishing (TALFF) for any groundfish
species, or species group in a fishing
area. The regional director shall issue
a notice prohibiting fishing using
trawl gear for groundfish in that fish-
ing area, except that if the TALFF for
sablefish or Pacific cod in a fishing
area will be reached, the regional di-
rector shall prohibit fishing for
groundfish in that fishing area by all
vessels subject to this section until No-
vember 1.

(C) The allocation of a nation for
any groundfish species, or species
group, in a fishing area: The regional
director shall issue a notice prohibit-
ing fishing for groundfish in that fish-
ing area by all vessels of that nation
until November 1.

(D) [Reserved] metric tons of Pacific
cod caught west of 157° W. longitude
by vessels subject to this section: The
regional director shall issue a notice
prohibiting fishing for groundfish in
the area west of 157° W. longitude, by
all vessels subject to this section until
November 1.

(E) 25 (twenty-five) percent of the
total allocation (all groundfish spe-
cies) of a nation caught during the
period between December 1 and June
1: The regional directer shall issue a
notice prohibiting fishing for ground-
fish in the Gulf of Alaska by all ves-
sels of that nation until June 1.

(iii) When a notice has been issued
pursuant to this subsection prohibit-
ing fishing, vessels of a nation subject
to this section may resume fishing in a
fishing area: (I) On the effective date
of a notice issued pursuant to
§ 611.15(c) rescinding the notice of clo-
sure previously issued; or (2) when the -
time period stated in the notice of clo-
sure expires.

(c) Open areas. Except as prohibited
in paragraph (d) below, foreign fishing
for groundfish is permitted in the
Gulf of Alaska beyond 12 nautical
miles from the baseline used to meas-
ure the U.S. territorial sea.

(d) Closed areas.—(1) AU fishing.
Foreign fishing for groundfish is pro-
hibited in the following areas:

(1) Cape Edgecumbe-Salisbury
Sound: Between 56°53' N. latitude and
57°24" N. latitude east of 137°00" W.
longitude.

(ii) Cross Sound Gully: Between
57°50' N. latitude and 58°12' N. latitude
east of 137°25' W. longitude.
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[ ii) Fairweather Gully: The area
bounded by rhumb lines connecting
the following coordinates in the order
listed:

North latitude West longitude

5828 140°00°
58748 138°50
58°10° 139°11
5828 140°00
(iv) *“Davidson Bank': Between

163°04° W. longitude and 166°00° W.
longitude north of 53°00° N. latitude.
(2) Fishing with trawl gear. Trawling
for groundfish by vessels regulated by
this section is prohibited in the follow-
ing areas during the periods specified:
(i) 140" W. longitude to 147" W. lon-
gitude from November 1 to February
186.
(ii) 147" W. longitude to 157" W. lon-
gitude from February 16 to June 1.
(iii) Six "“Kodiak Gear Areas” [rom
August 10 to June 1. These areas,
bounded respectively by rhumb lines
connecting in. each of the following
groups the coordinates in the order
listed, are described as follows:

(A) North latitude West longitude

57715 15451
5857 16434
56°21 165 40
56°26 155 55
5715 154751
tB) North tatitude West longitwde
56°27 164°06
55746 155°27
55°40 155717
55748 155°00
56 54 154°55
56°03 154°36
56"03" 15345
5630 153745
56°30 15349
56°27 15406
(C) North latitude West lonoitude
56°30 153749
56'30 153700
56744 153 00
56 57 153°15
56745 153°45
56730 153 49
(D) North latitude West longitude
5705 165252
56°54 152°52
56°46 1562°37
56°46° 152°20
57719 152 20
5705 15252
CE) North lalitude West longilude
5735 152°03
§7°11 151 14
5719 150'57%
57°48 15200
591935 152°03
) Narth latilude West longilude
56°00 15200
58 00 150700
58°12 150°00
5819 151729
5800 15200

(iv) Three “Kodiak Halibut areas"
from 5 days prior to 5 days after the
first opening of the U.S. halibut fish-
ing season, if the first opening of that
fishing season occurs after May 26 (as
established by regulations of the In-
ternational Pacific Halibut Commis-
sion).

RULES AND REGULATIONS

(A) The three *“Kodiak Halibut
areas” bounded respectively by rhumb
lines, are described as follows:

(1) 58°30' N. lat. to 59°30° Nat. lat.,
between 147°40° W. long. and 150°20'
W. long.

(2) 57°40' N. lat to 58’05’ N. lat., be-
tween 148°50° W. long. and 150°30° W.
long.

(3) 55°30" N. lat. to 56°25° N. lat., be-
tween 155°45° W. long. and 156°30° W.
long.

(B) The regional director shall give
notification of the first opening date
of the U.S. halibut fishing season to
the designated representative of each
foreign nation at least 48 hours before
the U.S. halibut fishing season first
opens.

(3) Fishing with longline gear. For-
eign longline fishing for groundfish is
prohibited in the following areas
during the periods specified (for the
purpose of this section 611,92, longline
means a stationary, buoyed and an-
chored line with hooks or pots at-
tached, or the taking of fish by means
of such a device.):

(i) East of 140° W. longitude, at all
times;

(ii) The area which is both landward
of the 500 meter depth contour and
between 140" W. longitude and 157" W.
longitude, at all times;

(iii) The area which is both land-
ward of the 500 meter depth contour
and west of 157° W. longitude, at all
times, except for longline fishing for
Pacific cod; and

(iv) The area which is both landward
of the 500 meter depth contour and
west of 157° W. -longitude, during the
halibut fishing seasons as established
by regulations of the International Pa-
cific Halibut Commission. The region-
al director shall give notification of
the opening and closing dates of the
U.S. halibut fishing seasons to the des-
ignated representative of each foreign
nation, at least 48 hours before the
opening and closing dates of the U.S.
halibut fishing seasons.

(4) Time periods begin and end at
0800 g.m.t. on the dates specified.

(e) Gear restrictions.—(1) Vessels
using trawl gear. During the period
from December 1 to June 1, vessels
subject to this section shall not use
trawls other than pelagic trawls
(trawls in which neither the net nor
the otter boards operate in contact
with the seabed) equipped with re-
cording net-sonde devices functioning
properly during each tow.

(i) The footrope of the net shall not
be in contact with the seabed for more
than 10 percent of any tow, as indicat-
ed by the net-sonde readout.

(ii) Vessels subject to this section
shall not attach to a pelagie trawl any
protective device (such as chafing
gear, rollers, or bobbins) which would
make it possible to fish on the seabed.
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(2) Vessels using longline gear. Ves-
sels subject to this section shall not
use gear other than longline gear
when conducting a directed fishery
for:

(i) Sablefish; or

(i) Pacific cod in the area which is
both west of 157 west longitude and
landward of the 500 meter depth con-
tour.

(f) Additional statistical report—
Annual In addition to the require-
ments of §611.9 each nation whose
fishing vessels fish subject to this sec-
tion shall submit a written annual
report to the regional director setting
forth catch and effort statistics re-
garding fishing activities conducted
under this section during the period
from November 1 through October 31,
by March 31 of the following year
(e.g., statistics gathered between Nov.
1, 1978, and Oct. 31, 1979, must be sub-
mitted by Mar. 31, 1980).

(1) Foreign vessels fishing with trawl
gear shall report:

(i) Effort in hours trawled and
number of days fished, by vessel class,
by gear type, by month, by '%° (lat.) x
1’ (long.) fishing area;

(ii) Catch in metric tons, by vessel
class, by gear type, by month, by %"
(lat.) x 1" (Jong.) fishing area, by the
following species categories: Yellowfin
sole, rock sole, flathead sole, arrow-
tooth flounder, other flounders, Pacif-
ic Ocean perch, other rockfish, Pacific
cod, sablefish (blackcod), walleye
(Alaska) pollock, Atka mackerel, squid,
any other species taken in excess of
1,000 metric tons, and other fishes.

(2) Foreign vessels fishing with long-
line gear shall report:

(i) Effort, in number of longline
units (300 fathoms of longline or
groundline per unit) and number of
hooks per unit, number of pots, dura-
tion of soaking time for longlines and
pots, and number of days fished, by
vessel class, by gear type, by month,
by %' (lat.) x 1* (long.) fishing areas;
and

(ii) Catch in metric tons, by vessel
class, by gear type, by month, by %’
(1at.) x 17 (Jong.) fishing area, by the
species categories listed in subpara-
graph (1)(ii) of this subsection.

§611.94 [Superseded] s
Section 611,94 is superseded by
§611.92. Fishing operations formerly
regulated by §611.94 are included in
§611.92.
Title 50, a new Part 672 is added as
follows:

PART 672—GROUNDFISH OF THE
GULF OF ALASKA
. Subpart A—General

Sec.
672.1 Purpose and scope.
672.2 Definitions.
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672.3
672.4
672.5
672.6
672.7
672.8
672.9

Relation to other laws.
Permits.

Reporting requirements.
[Reserved]

General prohibitions.
Enforcement.

Penalties,

Subpart B—Manag t M es

672.20
672.21
672.22
672.23
672.24
672.25

General limitations.
[Reserved]
Time and area closures.
[Reserved]
Gear limitations.
Effort limitations.
672.26 [Reserved)
672.27 Observers.
AvTHoRITY: 16 U.S.C. 1801, et seq,

Subpart A—General
§672.1
ta) Regulations in this part govern
fishimg for groundfish by vessels of
the United States within that portion
of the Gulf of Alsaka over which the
United States exercises exclusive fish-
ery management authority.

(b) For regulations governing fishing
in the Gulf of Alaska groundfish fish-
ery by fishing vessels other than ves-
sels of the United States, see 50 CFR
611.92.

(¢c) These regulations implement the
Gulf of Alaska groundfish fishery
management plan developed by the
North Pacific Fishery Management
Council.

Purpose and scope.

§672.2 Definitions.

In addition to the definitions in the
Act, and unless the context requires
otherwise, the terms used in this part
shall have the following meanings
(some definitions in the Act have been
repeated here to aid understanding of
the regulations):

Act means the Fishery Conservation
and Management Act of 1976, 16
U.S.C. 1801-1882, as amended.

ADF. & G. means the Alaska De-
partment of Fish and Game.

Assistant Administrator means the
Assistant Administrator for Fisheries,
National Oceanic and Atmospheric
Administration, or an individual to
whom appropriate authority has been
delegated.

Authorized officer means: (1) Any
commissioned, warrant, or petty offi-
cer of the Coast Guard;

(2) Any certified enforcement or spe-
cial agent of the National Marine
Fisheries Service; -

(3) Any officer designated by the
head of any Federal or State agency
which has entered into an agreement
with the Secretary and the Comman-
dant of the Coast Guard to enforce
the provisions of the Act; or

(4) Any Coast Guard personnel ac-
companying and acting under the di-
rection of any person described in
paragraph (1) of this definition.
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Fishery conservation zone (FCZ)
means that area adjacent to the
United States which, except where
modified to accommodate internation-
al boundaries, encompasses all waters
from the seaward boundary of each of
the coastal states to a line on which
each point is 200 nautical miles from
the baseline from which the territorial
sea of the United States is measured.

Fishing means any activity, other
than scientific research activity con-
ducted by a scientific research vessel,
which involves:

(1) The catching, taking, or harvest-
ing of fish;

(2) The attempted catching, taking,
or harvesting of fish;

(3) Any other activity which can rea-
sonably be expected to result in the
catching, taking, or harvesting of fish;
or

(4) Any operations at sea in support
of, or in preparation for, any activity
described in subparagraphs (1), (2), or
(3) above.

Fishing area means any area of the
FCZ seaward of the Stale of Alaska,
previously established under the In-
ternational North Pacific Fisheries
Commission for the general purposes
of research, reporting and/or regula-
tion. The five fishing areas in the Gulf
of Alaska are described as follows:

Area and Location

Shumagin between 170-159° West Longi-
tude.

Chirikof between 159-154" West Longitude.

Kodiak between 154-147" West Longitude.

Yakutat between 147-137" West Longitude.

Southeastern between 137-132°40° West
Longltude.

Fishing vessel means any vessel,
boat, ship, or other craft which is used
for, equipped to be used for, or of a
tyvpe which is normally used for: (1)
Fishing, or (2) aiding or assisting one
or more vessels at sea in the perform-
ance of any activity relating to fishing,
including, but not limited to, prepara-
tion, supply, storage, refrigeration,
transportation or processing. |

Groundfish means pollock, cod, any
species of flounder and sole, Pacific
Ocean perch, other rockfish, sablefish,
Atka mackerel, squid, and other fin-
fish, except salmon, steelhead trout,
and Pacific halibut. The scientific
names of these species are as follows:

Pollock means Theragra chalecogrammus.

Cod means Gadus macrocephalus.

Arrowtooth flounder means Atheresthes
stomias.

Other flounder means Pleuronectiformes
(order) not specifically defined.

Rock sole means Lepidopselta bilineala.

Flathead sole means Hippoglossoides elas-
sodon.

Pacific
alutus.

Alka mackerel
monoplerygius.

Other rockfish means Scorpaenidae
(family) not specifically defined.

ocean perch means Sebastes

means Pleurogrammus

Sablefish means Anoplopoma fimbria.

Squid means sepioid and feuthoid squid.

Salmon means of the family Salmonidae.

Pacific halibut means Hippoglossus styen-
olepis.

Steelhead trout means Salmo gairdneri.

Gull of Alaska means that portion
of the fishery conservation zone in the
North Pacific Ocean exclusive of the
Bering Sea, between 132°40° W. longi-
tude and 170°00° W. longitude seaward
of the State of Alaska,

Landing means off-loading fish.

Longline means a stationary,
buoyed, and anchored line with hooks
or pots attached, or the taking of fish
by means of such a device.

Off-bottom trawl means a trawl in
which the otter boards may be in con-
tact with the seabed but the ground
rope of the net remains above the
seabed.

Operator, with respect to any vessel,
means Lthe master or other individual
on board and in charge of thal vessel.

Owner, with respect to any vessel,
means:

(1) Any person who-owns that vessel
in whole or in part;

(2) Any charterer of the vessel,
whether bareboat, time, or voyage;

(3) Any person who acts in the ca-
pacity of a charterer. including but
not limited to parties to a manage-
ment agreement, operating agreement,
or any similar agreement that bestows
control over the destination, function,
or operation of the vessel; or

(4) Any agent designated as such by
any person in subparagraph (1), (2), or
(3).

Person means any individual
(whether or not a citizen or national
of the United States), corporation,
partnership, association, or other
entity (whether or not organized or
existing under the laws of any State),
and any Federal, State, local, or for-
eign government or any entity of any
such government.

Regional director means Director,
Alaska Region, National Marine Fish-
eries Service, Box 1668, Juneau,
Alaska 99802, or an individual to
whom appropriate authority has been
delegated.

Vessel of the United States means:
(1) A vessel documented or numbered
by the Coast Guard under U.S. law; or

(2) A vessel, under 5 net tons, which
is registered under the laws of any
State.

§ 672.3 Relation to other laws.

(a) Federal law. For other regula-
tions concerning the conservation of
halibut see the regulations of the In-
ternational Pacific Halibut Commis-
sion, or any regulations implementing
any halibut fishery management plan
approved under the Act. For other
regulations concerning fishing for
tanner crab see 50 CFR Part 671.
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(b) State law. Certain data collection
and enforcement activities under this
part will be performed by personnel of
the State of Alaska under the terms of
an agreement with NOAA/NMFS and
the U.S. Coast Guard.

(¢) Delegation. The Assistant Admin-
istrator has delegated to the regional
director authority to take actions pur-
suant to §672.22 of this part, and to
apportion reserves pursuant to
§ 672.20(c) of this part.

£6724 Permits.

(a) General. No vessel of the United
States may fish for groundfish in the
Gulf of Alaska without first obtaining
a permit issued under this Part. Per-
mits shall be issued without charge.

(b) Application. An applicant may
obtain a permit by submitting to the
regional director a written request
containing the following information:

(1) The applicant’s name, mailing
address, and telephone number;

(2) The name of the vessel;

(3) The vessel's U.S. Coast Guard
documentation number or State regis-
tration number;

(4) The home port of the vessel;

(5) The type of fishing gear to be
used; and

(6) The signature of the applicant.

(¢) Issuance. (1) Upon receipt of a
properly completed application, the
regional director shall issue a permit.

(2) Upon receipt of an incomplete or
improperly completed application, the
regional director shall notify the ap-
plicant of the deficiency in the appli-
cation. If the applicant fails to correct
the deficiency within 10 days follow-
ing the date of notification, the appli-
cation shall be considered abandoned.

(d) Notification of change. Any
person who has applied for and re-
ceived a permit under this section
shall give written notification of any
change in the information provided
under paragraph (b) of this section to
the regional director within 30 days of
the date of that change.

(e) Duration. A permit shall contin-
ue in full force and effect until it is re-
voked, suspended, or modified pursu-
ant to 50 CFR Part 621 (Civil proce-
dures).

(f) Alteration. No person shall alter,
erase, or mutilate any permit. Any
permit that has been intentionally al-
tered, erased, or mutilated shall be in-
valid.

(g) Transfer. Permits issued under
this part are not transferable or as-
signable. A permit shall be valid only
for the vessel for which it is issued.

(h) Inspection. Any permit issued
under this part must be carried aboard
the vessel whenever the vessel is fish-
ing for groundfish. The permit shall
be presented for inspection upon re-
quest of any authorized officer.
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(i) Sanctions. Subpart D of 50 CFR
621 (Civil procedures) shall govern the
imposition of permit sanctions against
a permit issued under this part. As
specified in that subpart D, a permit
may be revoked, modified, or suspend-
ed if the permitted vessel is used in
the commission of an offense prohibit-
ed by the Act or these regulations; or
if a civil penalty or criminal fine im-
posed under the Act and pertaining to
a permitted vessel is not paid.

§672.5 Reporting requirements.

(a) The operator of any fishing
vessel regulated by this part whose
port of landing is in the State of
Alaska shall, for each sale or delivery
of groundfish, be responsible for the
submission of an accurately completed
State of Alaska fish ticket.

(b) At the election of the vessel oper-
ator, the fish ticket shall be either: (1)
Submitted by the vessel operator di-
rectly to the A.D.F. & G. within 72
hours after such fish are sold or deliv-
ered; or (2) prepared, at the request of
the operator, by the purchaser (i.e.,
any person who receives fish for a
commercial purpose from a fishing
vessel subject to this part) and submit-
ted by the purchaser to the ADF. &
G. within 72 hours after such fish are
received by the purchaser. (AD.F. &
G. address: Director, Commercial Fish
Division, Alaska Department of Fish
and Game Headquarters, Subport
Building, Juneau, Alaska 99801.)

(¢) In addition to the requirements
of paragraphs (a) and (b) of this sec-
tion, each operator (or purchaser, if
the fish ticket is submitted in accord-
ance with paragraph (b)(2)) shall also
accurately state on each such fish
ticket: (1) Total time fished; (2) total
number of hauls; and (3) quantity and
type of gear used.

(d) The operator of any vessel of the
United States subject to this part
whose port of landing is in the United
States but outside the State of Alaska
shall comply with the provisions of
this section by submitting a completed
Alaska fish ticket, or an equivalent
document containing all of the infor-
mation required on an Alaska fish
ticket, to the AD.F. & G. within 72
hours after the date of each sale or de-
livery of any species of fish covered by
these regulations. (For the address of
the ADPF. & G. see §672.5(b).)
(Sample alternative document re-
served.)

§672.6 [Reserved]

§ 672.7 General prohibitions.

It shall be unlawful for any person
to:
(a) Fish for groundfish with a vessel
of the United States which does not
have aboard a valid permit issued pur-
suant to this part;
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(b) Possess, have custody or control
of, ship, transport, import, export,
offer for sale, sell, or purchase any
fish taken or retained in violation of
the Act, this part, or any other regula-
tion or permit issued under the Act;

(¢) Refuse to permit an authorized
officer to board a fishing vessel sub-
ject to such person’s control for pur-
poses of conducting any search or in-
spection in connection with the en-
forcement of this Act, this part, or any
other regulation or permit issued
under the Act;

(d) Forcibly assault, resist, oppose,
impede, intimidate, or interfere with
any authorized officer in the conduct
of any search or inspection described
in paragraph (c) of this section;

(e) Resist a lawful arrest for any act
prohibited by this part;

(f) Interfere with, delay, or prevent,
by any means, the apprehension or
arrest of another person knowing that
such other person has committed any
act prohibited by this part;

(g) Forcibly assault, resist, impede,
intimidate, or interfere with an ob-
server placed aboard a fishing vessel
pursuant to this part;

(h) Violate any other provision of
this part, the Act, or any regulation or
permit issued under the Act,

§672.8 Enforcement.

(a) General. The owner or operator
of any fishing vessel subject to these
regulations shall immediately comply
with instructions issued by an author-
ized officer to facilitate safe boarding
and inspection of the fishing vessel, its
gear, equipment, and catch for pur-
poses of enforcing the Act and this
part.

(b) Signals. Upon being approached
by a Coast Guard cutter or aircraft, or
other vessel or aircraft authorized to
enforce the Act, the operator of a fish-
ing vessel shall be alert for signals con-
veying enforcement instructions. The
following signals extracted from the
International Code of Signals are
among those which may be used:

(1) “L” meaning “You should stop
your vessel instantly,"

(2) “SQ3” meaning "You should stop
or heave to; I am going to board you,”
and

(3) "AA AA AA ete.” which is the
call to an unknown station,

(¢) Boarding. A vessel signaled to
stop or heave to for boarding shall:

(1) Stop immediately and lay to or
maneuver in such a way as to permit
the authorized officer and his party to
come aboard;

(2) If requested, provide a safe
ladder for the authorized officer and
his party;

(3) When necessary to facilitate the
boarding, provide a man rope, safety
line, and illumination for any ladder;
and
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(4) Take such other actions as neces-
sary to insure the safety of the au-
thorized officer and his party and to
facilitate the boarding,

§ 6729 Penalties.

Any person or fishing vessel found
to be in violation of this part will be
subject to the civil and criminal penal-
ty provisions and forfeiture provisions

RULES AND REGULATIONS
prescribed In the Act, and 50 CKR

Parts 620 (Citations) and 621 (Civil
Procedures), and other applicable law.

Subpart B—Management Measures

§672.20 General limitations.

(a) Optimum yield. (1) The optimum
vield (OY) and reserves for species

TapLe I.—Optimum Yield and Reserves

[Reserved amounts; Reserved)

FISHING AREAS

Chirikof

Kodiak

regulated under this part in the five
fishing areas are set forth in table I.
These specifications of OY and re-
serves are effective for a fishing year
beginning on December 1, 1978, and
ending on October 31, 1979. The OY of
each species in table I is the maximum
amount of that species which may be
caught or harvested during the fishing
yvear by vessels of the United States
and foreign nations in each fishing
area.

Species Shumagin Yakutat Southeast Total
e Ty, B a ” 57000 54,400 40,800 12,500 4,100 168,000
G 9.600 4100 18,800 £.300 1,500 34,800
Flounder........... 10,400 2900 12,000 ga00 2,000 33.500
Pacific Ocean perch (POF) 2,700 2,700 5,200 7.900 8.500 25,000
OLREE FOCKTIEH .o ceersmresossisssssssessmsssnses 200 300 BOGRE S ¥ 45 YT SAGOE 7,600
Sablefish.........cc... 2,100 Ligng S oW A 3,400 3,700 13,000
Atka mackerel ........ 4,400 3,800 15800 1000 9 24,800
St R 400 00 400 400 800 2,000
Other specics® oY 4,400 3,600 BO00. e a0 T Toe T 16200
Reserve

* Includes ail stocks of finfish except: (1) those listed above; and (2) salmon, steethead trout and Pacific halibut,

(b) Field orders. (1) If the Regional
Director determines that the OY for
any species in any fishing area in tabl.e
I of paragraph (a) will be reached, he
shall issue a field order pursuant to
§ 672.22(a) prohibiting fishing for all
species in that fishing area, except
that the Regional Director shall not
prohibit, under this section, fishing
for sablefish by fishing vessels using
longline gear unless he determines
that the OY for sablefish in that fish-
ing area will be reached.

(2) Fishing for species of groundfish
by vessels of the United States in the
applicable fishing area contrary to any
field order issued under this para-
graph is prohibited from the effective
date of such field order except that
fishing for sablefish with longline gear
is not prohibited until the effective
date of a field order prohibiting long-
line fishing for sablefish in that fish-
ing area.

(c¢) [Reserved])

(d) Prohibited species. (1) Prohibited
species, for the purpose of this part,
means any species of fish caught while
fishing for groundfish, the rentention
of which is prohibited by other appli-
cable law, including regulations imple-

menting any fishery management plan
for that species.

(i) Any catch of halibut by fishing
vessels regulated by this part is catch
of a prohibited species, unless reten-
tion is authorized by the regulations
of the International Pacific Halibut
Commission.

(ii) Any catch of Tanner crab (C
bairdi or C. opilio) by fishing vessels
regulated by this part is catch of a
prohibited species after the effective
date of regulations implementing the
Fishery Management Plan for Tanner
crab off Alaska (see 50 CFR 671).

(2) Each vessel subject to this part
shall minimize its catch of prohibited
species.

(3) Each vessel shall sort its catch as
soon as possible after retrieval of the
catch and, after allowing for sampling
by an observer (if any), shall return
any catch of prohibited species or
parts thereof to the sea immediately
with a minimum of injury regardless
of its condition.

(4) It shall be a rebuttable presump-
tion that any prohibited species found
onboard a fishing vessel regulated by
this part was caught and retained in
violation of this part.

(5) In any fishing area where the
OY in table I of paragraph (a) for any
species is “0’" (zero), any catch of that
species by a vessel regulated by this
part in that fishing area shall be con-
sidered catch of a “prohibited species”
and shall be treated in accordance
with this paragraph.

(e) Halibul. (1) If, during the period
between December 1 and May 31, the
Regional Director determines that the
estimated total catch of halibut in any
fishing area by vessels regulated by
this part will reach the amount listed
below, he shall issue a field order pur-
suant to §672.22(a) prohibiting, until
June 1, groundfish fishing with trawl
gear in that fishing area by vessels
regulated by this part.

Fishing Area and Catch Amount

Shumagin—29 metric tons (mt).
Chirikof—18 mt.

Kodiak—34 mt,

Yakutat—17 mt.

Southeast—14 mt.

(2) Fishing for groundfish with trawl
gear by vessels regulated by this Part
in the applicable fishing area is pro-
hibited from the effective date of any
field order issued pursuant to this
paragraph, until June 1.
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§672.21 [Reserved)

§672,22 Time and area closures.

(a) Field orders. (1) Field orders
issued by the Regional Director under
this part shall include the following
information: (i) A description of the
area to be opened or closed; (ii) the ef-
fective date and any termination date
of such opening or closure; and (iii)
the reason for the opening or closure.

(2) No field order issued under this
paragraph shall be effective until:

(i) It is filed for publication in the
FEDERAL REGISTER;

(ii) It has been posted and otherwise
made available to the public, in ac-
cordance with procedures customarily
used by the A.D.F. & G. for the post-
ing and publicizing of similar notices
of closure, for 48 hours prior to its ef-
fective date; and

(iii) It has been broadcast at those
time intervals, channels and frequen-
cies customarily used by the AD.F. &
G. to broadcast similar notices of clo-
sure, for 48 hours prior to its effective
date.

(3) Field orders issued pursuant to
this section shall remain in effect until
the earlier of the following dates:

(i) Any expiration date stated in the
field order; or

(ii) The effective date of any field
order which modifies, rescinds, or su-
percedes the initial field order.

(b) Inseason adjustments. (1) Gener-
al. The Regional Director may, follow-
ing consultation with the AD.F. & G.,
prohibit fishing by vessels regulated
by this part, for any species of ground-
fish in any portion of the Gulf of
Alaska during the fishing year.

(2) Determinations. Any adjustment
under this paragraph shall be based
on a determination by the Regional
Director that: (i) The condition of any
groundfish or halibut stock in any por-
tion of the Gulf of Alaska is substan-
tially different from the condition an-

RULES AND REGULATIONS

ticipated at the beginning of the fish-
ing year, and (ii) such differences rea-
sonably support the need for inseason
conservation measures to protect
groundfish or halibut stocks.

(3) Data. Fishery and observer data
reported inseason which relates to one
or more of the following factors may
be considered in making this determi-
nation:

(i) The effect of overall fishing
effort within a fishing area;

(ii) Catch per unit of effort and rate
of harvest;

(iii) Relative abundance of stocks
within the area;

(iv) Amount of halibut being caught;

(v) Condition of stocks within the
area; and

(vi) Any other factors relevant to
the conservation and management of
the groundfish or halibut resource.

(4) Procedure. (i) The Regional Di-
rector shall publish proposed adjust-
ments  in the FepERAL REGISTER for
public comment before they are made
final, unless the Regional Director
finds for good cause that such notice
and public procedure are impractica-
ble, unnecessary, or contrary to the
public interest,

(i) If the Regional Director decides,
for good cause, that an adjustment is
to be made without affording a prior
oportunity for public comment, public
comments on the necessity for, and
extent of, the adjustment shall be re-
ceived by the Regional Director for a
period of 15 days after the effective
date of the field order. (Address: Di-
rector, Alaska Region, National
Marine Fisheries Service, Box 1668,
Juneau, Alaska 99802.)

(iii) During any such 15-day period,
the Regional Director shall make
available for public inspection, during
business hours, the aggregate data
upon which an adjustment was based.
(Address: National Marine Fisheries

52721

Service, Alaska Regional Office, Fed-
eral Building, Room 453, 709 West
Ninth Street, Juneau, Alaska 99802.)

(iv) If comments are received during
the 15-day period, the Regional Direc-
tor shall reconsider the necessity for
the adjustment and, as soon as practi-
cable after that reconsideration, shall
either: (A) publish in the FEpERAL REG-
ISTER a notice of continued effective-
ness of the adjustment, responding to
comments received, or (B) modify or
rescind the adjustment,

(5) Notice of adjustments. The Re-
gional Director shall give notice of in-
season adjustments by issuance of a
field order in accordance with the pro-
cedures in paragraph (a) of this sec-
tion.

(6) Optimum wield. No action which
has the effect of raising the optimum
yield for any species as specified in
table I of §672.20¢a) is authorized
under this paragraph.

(¢) Prohibition. Any fishing contrary
to a field order issued under this sec-
tion is prohibited.

§672.23 [Reserved]

§ 672,24 Gear Limitations,

(a) Trawl. During the period from
December 1 through May 31, only off-
bottom trawls may be used by fishing
vessels subject to this Part.

(b) [Reserved]

§ 672.25 Effort limitations.

The duration of individual tows of
fishing vessels subject to this part
using off-bottom trawls shall not
exceed 1 hour.

§672.26 [Reserved]
§672.27 Observers.

All fishing vessels subject to this
part must, when so reguested by the

Regional Director, take aboard an ob-
server,

[FR Doc. 78-31958 Filed 11-13-78; 8:45 am]
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proposedrules

This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of these notices is to
give interested persons on opportunity to participate in the rule making prior to the adoption of the final rules.

[3410-08-M]
DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation
|7 CFR Part 401]
PROPOSED SOYBEAN ENDORSEMENT

AGENCY: Federal
Corporalion.

ACTION: Proposed rule,

SUMMARY: This notice proposes a re-
vision of the regulations for insuring
soybeans effective with the 1979 crop
yvear to incorporate a previous amend-
ment; amend the harvested guarantee.
provide for more than one level of cov-
erage on soybeans; and extend the end
of the insurance period from Decem-
ber 10 to December 20 in certain
States to conform with current farm-
ing practices regarding harvest period.

DATE: Written comments, data, and
opinions must be submitted by Decem-
ber 4, 1978 to be sure of consideration,

ADDRESS: Written comments on the
proposed rule must be sent to James
D. Deal, Manager, Federal Crop Insur-
ance Corporation, Room 4086 South
Building, U.S. Department of Agricul-
ture, Washington, D.C. 20250.

SUPPLEMENTARY INFORMATION:
Under the authority contained in the
Federal Crop Insurance Act, as amend-
ed (T U.S.C, 1501 et seq.), the Federal
Crop Insurance Corporation proposes
to revise and reissue the Soybean En-
dorsement s found in 7 CFR 401.134
(33 FR 8264, June 4, 1968), to inciude

Crop Insurance

for the downward adjustment in the
production of soybeans to be counted
because ol poor quality due to insured
causes which became effective for the
1975 crop year (39 FR 32127, Septem-
ber 5, 1974). In addition, the revised
endorsement will contain a provision
that the harvested guarantee will be
shown on the actuarial table on file in
the office for the county and that
such guarantee will be reduced for any
unharvested acreage. The current en-
dorsement provides that the produc-
tion guarantee as shown on the actu-
arial table shall be increased by 1.5
bushels for any acreage on which the
amount harvested is 1.5 or more bush-
els per acre. The Corporation feels
this provision will be more effective
administratively. Further, the pro-

posed Amendment No. 100 will provide
for more than one coverage level on
soybeans within a county. The change
will allow the grower more flexibility
in tailoring the insurance offered to
meet his needs. It is anticipated that
for the 1979 crop year, two coverage
levels as well as three price elections
will be offered to soybean growers. Fi-
nally, the current endorsement pro-
vides that the end of the insuranc

“period shall be December 10 in some

States. Present day farming practices
in some of these States indicate that
the harvest period comes later than
December 10, and since soybean insur-
ance profection terminates at harvest,
this date had been changed in the pro-
posed endorsement below to December
20 in such States to allow for such
later harvest period.

The Federal Crop Insurance Corpo-
ration, in accordance with the provi-
sion of the Administrative Procedure
Act (7 U.S.C. 553 (b) and (¢)), relative
to notice and public participation has
determined that such regulations as
are printed below shall be published in
the FEDERAL REGISTER as a notice of
proposed rulemaking, The public is in-
vited to submit written comments,
data, and opinions for consideration in
connection with the proposed regula-
tions to James D. Deal, Manager, Fed-
eral Crop Insurance Corporation,
Room 4096-South Building, U.S. De-
partment of Agriculture, Washington,
D.C. 20250.

The soybean crop insurance regula-
tions must be placed on file in the Cor-
poration’s office for the county by not
later than December 15 in order to be
effective for the 1979 crop year. The
Board of Directors of the Corporation
has determined that there would not
be enough time to follow the proce-
dure for notice and public participa-
tion allowing the public 60 days to
comment on the proposed regulation
and still meet the deadline of Decem-
ber 15. Therefore, only 20 days for
public comment will be available,

All written submissions must be de-
livered or postmarked not later than
December 4, 1978, to be sure of consid-
eration. All written submissions made
pursuant to this notice will be availa-
ble for public inspection at the Office
of the Manager during regular busi-
ness hours 8:15 am. to 4145 p.m.
Monday through Friday (7 CFR
1.27(b)).

PROPOSED RULE

Accordingly, the Federal Crop Insur-
ance Corporation proposes to amend
the Soybean Endorsement as found in
CFR 401.134 effective with the 1979
crop year in its entirety to read as fol-
lows:

§ 401.134 The soybean endorsement

1. Insured crop. The crop insured
shall be soybeans planted for harvest
as beans, as determined by the Corpo-
ration, Unless otherwise provided on
the county actuarial table, insurance
shall attach only on acreage initially
planted in rows far enough apart to
permit cultivation, as determined by
the Corporation; but, if such insured
acreage is destroyed and is replanted,
whether in the same manner or by
broadcasting, drilling or in rows too
close to permit cultivation, it shall be
regarded as insured acreage and not as
acreage put to another use. Insurance
shall not attach on acreage on which
it is determined by the Coporation
that soybeans are planted for the de-
velopment of hybrid seed, or planted
in the same row or interplanted in
rows with corn. Item (1) of the second
sentence of subsection 2(¢) of the
policy shall not be applicable hereun-
der in Arkansas, Louisiana, and Missis-
sippi.

2. Production guarantee. The pro-
duction guarantee shall be in bushels
-per acre as shown on the county actu-
arial table and the guarantee for any
unharvested acreage shall be de- '
creased by the lesser of 3 bushels or 20
percent. Where applicable, at the time
the application for insurance is made,
the applicant shall elect a guarantee
level from the guarantee levels shown
on the actuarial table, If the insured
has not elected a guarantee level, or
the guarantee level elected is not one
shown on the actuarial table, the guar-
antee level which shall be applicable,
and which the insured will be deemed
to have elected, shall be the guarantee
level provided on the actuarial table
for such purpose. The insured may,
with the consent of the Corporation,
elect a new guarantee level for any
crop year any time before the closing
date for filing applications for that
year.

3. Insurance period. Insurance on in-
sured acreage shall attach at the time
the soybeans are planted and shall
cease in the same calendar year as fol-
lows: The earliest of (1) final adjust-
ment of a loss, (2) threshing or remov-
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al from the field, whichever occurs
first, or (3) October 31 in North Dako-
ta, December 20 in Alabama, Arkansas,
Florida, Georgia, Louisiana, North
Carolina, South Carolina, and Virginia,
and December 10 in all other States.

4. Claims for loss. (a) Any claim for
loss on an insurance unit shall be sub-
mitted to the Corporation on a form
prescribed by the Corporation not
later than 60 days after the time of
loss. The Corporation reserves the
right to provide additional time if it
determines that circumstances beyond
the control of either party prevent
compliance with this provision. (b) It
shall be a condition precedent to the
payment of any loss that the insured
(1) establizh the production of the jn-
sured soybeans on the unit, and that
such loss of production has been di-
rectly caused by one or more of the
hazards insured against during the in-
surance period of the crop year for
which the loss is claimed, and (2) fur-
nish any other information regarding
the manner and extent of loss as may
be required by the Corporation, (c)
Losses shall be determined separately
for each unit. The amount of loss with
respect to any unit shall be deter-
mined by (1) multiplying the insured
acreage of soybeans on the unit by the
applicable production guarantee per
acre, which product shall be the pro-
duction guarantee for the unit, (2)
subtracting therefrom the total pro-
duction to be counted for the unit, (3)
multiplying the remainder by the ap-
plicable price for computing indemni-
ties, and (4) multiplying the result ob-
tained in step (3) by the insured share.
Provided, That if the insured fails to
report all of the insurable acreage or
share for the unit, the amount of loss
shall be determined with respect to all
of the insurable acreage and share,
and in such case, if the premium com-
puted on the basis of the insurable
acreage and share exceeds the premi-
um computed on the acreage and
share shown on the acreage report, or
the acreage and share when deter-
mined by the Corporation under sec-
tion 3 of the policy, the amount of loss
shall be reduced proportionately.

(d) The total production to be count-
ed for a unit shall be determined by
the Corporation and, subject to the
provisions hereinafter, shall include
all harvested production and any ap-
praisals made by the Corporation for
unharvested or potential production,
poor farming practices, uninsured
causes of loss, or acreage abandoned or
put to another use without the con-
sent of the Corporation: Provided,
That the total production to be count-
ed shall be not less than the applicable
guarantee for any acreage which is
abandoned, put to another use with-
out prior written consent of the Cor-

PROPOSED RULES

poration, or damaged solely by an un-
insured cause.

(e) Notwithstanding any other provi-
sion of this section for determining
production to be counted, the produc-
tion to be counted of any harvested
soybeans which have in excess of 8
percent kernel damage, as defined in
the “Official Grain Standards of the
United States,” due to insurable
causes occurring within the insurance
period shall be adjusted by (1) dividing
the value per bushel of the damaged
soybeans as determined by the Corpo-
ration, by the market price per bushel
at the local market for soybeans grad-
ing No. 2 at the time the loss is adjust-
ed, or if the damaged soybeans have
been sold, by dividing the price per
bushel received by the insured by the
No. 2 price on the date of sale at the
local market, and (2) multiplying the
result thus obtained by the number of
bushels of such damaged soybeans. If
the soybeans do not have in excess of
8 percent kernel damage and it is de-
termined that the production contains
a moisture content of 15 percent or
more, such production shall be re-
duced 1.2 percent for each full percent
of moisture in excess of 14 percent.

5. Meaning of terms. For purposes of
insurance on soybeans the term:

(a) “Harvest” means the mechanical
severance from the land of matured
soybeans for threshing.

6. Cancellation and termination for
indebledness dates. For each year of
the contract, the cancellation date and
termination date for indebtedness are
the following applicable dates immedi-
ately preceding the beginning of the
crop year for which the cancellation
or the termination Is to become effec-
tive:

Cancellation Termination

State date date for
indebtedness

Delaware, Illinois, Dec. 31 May 10

Indiana, Towa,

Maryland, Michigan,

Minnesota, Nebraska,

Ohio, and Wisconsin.
North Dakota.......ceeuvreraee Dec. 31 Apr. 15
All other stales. ... Dev. 31 Apr. 30

AvTtHORITY: Secs. 506, 516, 62 Stat. 73, as
amended, 77, as amended (7 U.S.C. 1506,
1516).

Note.—The reporting requirements con-
tained herein have been approved by the
Bureau of the Budget in accordance with
the Federal Reports Act of 1942 and OMB
Circular No. 840.

Approved by the Board of Directors
on November 7, 1978.
PETER F. COLE,
Secretary, Federal Crop
Insurance Corporation.

[FR Doc. 78-31919 Filed 11-13-78; 8:45 am]
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[3410-08-M]

[7 CFR Port 416]
PEA CROP INSURANCE
Regulations for the 1979 and Swcceeding Crop

Years

AGENCY: Federal Crop Insurance
Corporation.

ACTION: Proposed rule.

SUMMARY: This notice proposes reg-
ulations to prescribe procedures for in-
suring peas effective with the 1979
crop year. These regulations are pro-
posed under the authority contained
in the Federal Crop Insurance Act, as
amended.

DATE: Written comments, data, and
opinions must be submitfted not later
than December 4, 1978, to be sure of
consideration.

ADDRESS: Written comments on this
proposed rule should be sent to James
D. Deal, Manager, Federal Crop Insur-
ance Corporation, Room 4096, South
Building, U.S. Department of Agricul-
ture, Washington, D.C. 20250.

FOR FURTHER INFORMATION
CONTACT:

Peter F. Cole, Secretary, Federal
Crop Insurance Corporation, U.S.
Department of Agriculture, Wash-
ington, D.C, 20250, 202-447-3325.

SUPPLEMENTARY INFORMATION:
Under the authority contained in the
Federal Crop Insurance Act, as amend-
ed (7 U.S.C 1501 et seq.), it is proposed
that there be hereby established a new
Part 416 of Chapter IV in title 7 of the
code of Federal Regulations to be
known as 7 CFR Part 416, Pea Crop
Insurance.

This part is entirely new and is
issued by the Federal Crop Insurance
Corporation to provide the regulations
for insuring peas effective with the
1979 crop year. This part is subject to
amendment from time to time in the
light of insuring experience under the
authority contained in the Federal
Crop Insurance Act, as amended. Any
such amendments will be published in
the FeperaL REGISTER and codified in
title 7 of the code of Federal Regula-
tions.

The proposed Part 416 Pea Crop In-
surance outlined below supercedes all
previous regulations for insuring peas.
Such regulations were applicable to in-
suring dry peas as found in 7 CFR
401.131 The Dry Pea Endorsement (33
FR 8262, June 4, 1968), to insuring
canning and freezing green peas only
in Minnesota and Wisconsin as found
in 7T CFR 401.146 The Canning and
Freezing Pea Endorsement (Applicable
only in Minnesota and Wisconsin) (39
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FR 41167, November 25, 1974), and to'
insuring canning and freezing green
peas in all States except Minnesota
and Wisconsin as found in 7 CFR
401.147 The Canning and Freezing Pea
Endorsement (Applicable in all States
except Minnesota and Wisconsin) (37
FR 25497, December 1, 1972).

The Corporation has determined
that combining all previous regula-
tions for insuring both dry peas and
canning and freezing green peas would
result in a program that is more effec-
tive administratively.

In combining all previous pea crop
insurance regulations in the proposed
Part 416, the corporation proposes to
include two main functional changes
in the endorsement. These are: (1) to
change the acturial table guarantee in
section 6 of the endorsement to a har-
vested basis with a 20 percent reduc-
tion for any unharvested acreage in-
stead of a complicated formula dealing
solely with unharvested acreage, and
(2) to provide that pea crop insurance
in Minnesota and Wisconsin will be of-
fered on a price per pound selection
instead of on a contract price per
pound thus affording the grower a
price selection for the purposes of
computing indemnities that more
nearly reflects the cost of production.

In establishing these regulations,
the Corporation has determined that
the cancellation date for all pea en-
dorsements shall be December 31.
Such regulations as are confained in
this part, and any amendments there-
to, must be placed on file in the Cor-
poration's office for the county not
later than 15 days prior to December
31 in any given crop vear in order to
be effective for that crop year,

The Federal Crop Insurance Corpo-
ration, in accordance with the provi-
sions of the Administrative Procedure
Act (7T U.S.C., 553 (b) and (¢)), relative
to notice and public participation, has
determined that such regulations as
are printed below in the proposed Part
416 shall be published in the FEDERAL
REGISTER as a notice of proposed rule
making. The public is invited to
submit written comments, data, or
views for consideration in connection
with the proposed regulations for in-
suring peas, Such written comments
should be submitted to James D. Deal,
Manager, Federal Crop Insurance cor-
poration, Room 4096, South Building,
U.S. Department of Agriculture,
Washington, D.C. 20250.

All written submissions must be de-
livered or postmarked by not later
than December 4, 1978 to be sure of
consideration. All written submissions
made pursuant to this notice will be
available for public inspection at the
Office of the Manager during regular
business hours, 8:15 a.m. to 4:45 p.m.,
Monday through Friday (7 CFR
1.27(b)).

PROPOSED RULES

PROPOSED RULE

Accordingly, the Federal Crop Insur-
ance Corporation proposes to delete
and reserve 7T CFR 401.131, 401.146,
and 401.147, incorporating all previous
regulations for insuring peas into a
new Part 416 in Chapter IV of Title 7
of the Code of Federal Regulations ef-
fective with the 1879 crop year as fol-
lows:

Pursuant to the authority contained
in the Federal Crop Insurance Act, as
amended (7 U.S.C. 1501 et seq.), the
Federal Crop Insurance Corporation
hereby issues the provisions of this
subpart which shall apply, until
amended or superseded, to all pea crop
insurance effective with the 1979 and
succeeding crop years.

PART 416—PEA CROP INSURANCE

Subpart—Regulations for the 1979 and
Succeeding Crop Years

Sec.

416.1 Availability of Pea Insurance.

416.2 Premium rates and amounts of insur-
ance.

416.3 Application for insurance,

416.4 Public notice of indemnities paid.

416.5 Creditors.

416.6 Good faith reliance on misrepresen-
tation.

416.7 The contract.

416.8 The policy.

AvutHoRrITY: Federal Crop Insurance Act,
as amended (7 U.S.C. 1501 et seq.)

Subpart—Regulations for the 1979 and
Succeeding Crop Years

§ 416.1 Availability of pea insurance,

Insurance shall be offered under the
provisions of this subpart on peas in
counties within limits prescribed by
and in accordance with the provisions
of the Federal Crop Insurance Act, as
amended. The counties shall be desig-
nated by the Manager of the Corpora-
tion, from those approved by the
Board of Directors of the Corporation.
Before insurance is offered in any
county, there shall be published by ap-
pendix to this section the name of the
county and the crops on which insur-
ance will be offered.

§116.2 Premium rates and amounts of in-
surance.

The Manager shall establish premi-
um rates and amounts of insurance for
the peas. Such premium rates and
amounts of insurance shall be shown
on the county actuarial table on file in
the office for the county and may be
changed from year to year.

§416.3 Application for insurance.

(a) Application for insurance on a
form preseribed by the Corporation
may be made by any person to cover
such person's insurable share in the
pea crop as landlord, owner-operator,
tenant, or sharecropper. The applica-

tion shall be submitted to the Corpo-
ration at the office for the county on
or before the applicable closing date
set forth below preceding the first
crop year for which insurance is to be
in effect:

CLOSING DATES

April 15 in Minnesota and Wisconsin,
March 15 in Oregon, and April 1 in all other
States.

(b) The Corporation reserves the
right to discontinue the acceptance of
applications in any county upon its de-
termination that the insurance risk in-
volved is excessive, and also, for the
same reason, to reject any individual
application. The Manager of the Cor-
poration is authorized in any crop year
to extend the closing date for accept-
ance of applications in any county by

~ publishing a notice in the FEDERAL

REGISTER upon his determination that
no adverse selectivity will result
during the period of such extension:
Provided, however, That if adverse
conditions should develop during such
period, the Corporation will immedi-
ately discontinue the acceptance of ap-
plications.

(c) Applications for initial insurance
shall be made on the following form:

UNITED STATES DEPARTMENT OF AGRICULTURE

FEDERAL CROP INSURANCE CORPORATION

Application for Federal Crop Insurance for
19—— and succeeding crop years

(Contract
Number)

(Name and Address) (Zip Code)

(County) (State) (Identification Number)

A. The undersigned applicant, subject to
the provisions of the regulations of the Fed-
eral. Crop Insurance Corporation (herein
called the “Corporation"), hereby applies to
the Corporation for insurance on his share
(for cotton, peanut and tobacco insurance,
on his sharecropper or share tenant shares
as specified in paragraph B below) in the
crops stated below that are insurable crops
planted on insurable acreage as shown on
the applicable county actuarial table of the
Corporation for the above-stated county.
The applicant elects each plan of insurance,
amount of insurance, or price at which in-
demnities shall be computed, shown below
which in each case shall be an electable
plan, amount, or price, as provided on the
applicable county acturial table on file in
the Corporation's office for the above
county. The premium rates and production
guarantees shall be those shown on the ap-
plicable county acturial table for each crop
year.

Crops Elections (A) P)
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B. ApplicaWie only to cotton, peanuts and
tobacco:

If the applicant intends to insure only the
shares of his sharecroppers or share tenants
who have no insurance on the crop with the
Corporation, “(SC-Int.)" shall be entered
following the name of the crop. If the appli-
cant intends to insure both his individual
share and the shares of his sharecroppers or
share tenants, “(€Comb. Int.)"” shall be en-
tered following the name of the crop. Insur-
ance for sharecroppers and share lenants
shall be provided in accordance with the
regulations of the Corporation (7 CFR-
401.103¢h)).

C. Upon acceptance of this application by
the Corporation, the contract shall be in
effect for the first crop year specified above,
except on any crop on which the time for
the filing of applications has passed at the
time this application is filed, and shall con-
tinue for each succeeding crop year until
canceled or terminated as provided in the
contract. This application, the insurance
policy, endorsements, and the county actu-
arial tables shall constitute the contract.
Any changes in the contract shall be on file
in the Corporation’s office for the county at
least 15 days prior to the applicable cancel-
lation date.

D. This application, when executed by a
person as an individual, shall not cover his
share in a crop produced by a partnership
or other legal entity.

The applicant is a
(Type of Entity)
All natural persons in whose behalf this ap-
plication is made are over 18 years of age?
(Yes or No) :

E. Premium note: In consideration hereof,
the insured promises to pay to the order of
the Corporation each crop year of the con-
tract the annual premiums. It is agreed that
any amount due the Corporation by the in-
sured may be deducted from any indemnity
payable to the insured and when not pro-
hibited by law, from any loan or payment
otherwise due the insured under any pro-
gram administered by the United States De-
partment of Agriculture,

(Signature of Applicant)

(Date)

Phone - ——— ——— ———— o — — —
Location of Farm(s) or Headquarters:

Phone — ——— —— ——

§416.4 Public notice of indemnities paid.

The Corporation shall provide for
posting annually in each county at the
county courthouse a listing of the in-
demnities paid in the county.

§416.5 Creditors.

An interest of a person other than
the insured in an insured crop existing
by virtue of a lein, mortgage, garnish-
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ment, levy, execution, bankruptcy, or
any involuntary transfer shall not en-
title the holder of the interest to any
benefit under the contract except as
provided in sections 13 and 14 of the
policy set forth in § 414.8.

§416.6 Good faith reliance on misrepre-
sentation.

Notwithstanding any other provision
of the insuranece contract, whenever
an insured person under any contract
of crop insurance entered into under
these regulations has suffered a loss to
a crop which is not insured, or for
which the insured is not entitled to an
indemnity because of failure o
comply with the terms of the insur-
ance contract, but which the insured
believed to be insured, or believed the
terms of the insurance contract to
have been complied with or waived,
because of a misrepresentation or
other erroneous action or advice by an
agent or employee of the Corporation
and the Board of Directors of the Cor-
poration, or the Manager in cases in-
volving not more than $5,000.00, finds
(1) that an agent or employee of the
Corporation did in fact make such mis-
representation or take other erroneous
action or give erroneous advice, (2)
that said Insured person relied thereon
in good faith, and (3) that to deny said
insured's claim for indemnity would
not be fair and equitable, such insured
person shall be entitled to such indem-
nity the same as if otherwise entitled
thereto.

§416.7 The contract.

The insurance contract shall become
effective upon the acceptance by,the
Corporation of a duly executed appli-
cation for insurance on a form pre-
scribed by the Corporation. The con-
tract shall cover the pea production
which is provided in and covered by
the policy when insurance is accepted
on peas by the Corporation pursuant
to a duly submitted application. The
contract shall consist of the policy,
the actuarial table as defined in the
policy, and the application. Any
changes made in the contract shall not
affect the continuity from year to
year.

§416.8 The policy.

The provisions of the Pea Insurance
Policy for the 1979 and succeeding
crop years are as follows:

U.S. DEPARTMENT OF AGRICULTURE

PEA INSURANCE POLICY
Federal Crop Insurance Corporation

Subject to the regulations of the Federal
Crop Insurance Corporation (herein called
“Corporation”) and in accordance with the
terms and conditions set forth in this palicy,
the Corporation upon acceptance of a per-
son’s application does insure such person's
pea crop against unavoidabie loss of produe-
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tion due to causes of loss insured against
that are specified in this policy. No term or
condition of the contract shall be waived or
changed on behalf of the Corporation
except in writing by a duly authorized rep-
resentative of the Corporation,

TerMS AND CONDITIONS

1. Meaning of terms. For the purposes of
insurance on peas the terms:

(a) "Actuarial table” means the forms and
related material approved by the Corpora-
tion which are on file for public inspection
in the office for the county, and which show
the applicable amounts of insurance, premi-
um rates, insurable acreage, and related in-
formation regarding pea insurance in the
county.

(b) “Contract” means the accepted appli-
cation, this policy, and the actuarial table.

(¢) “County'" means the counly shown on

Jthe application and any additional insurable

land located in a local producing area bor-
dering on Lhe county, as shown on the actu-
arial table.

{d) “Crop year” means the period within
which peas are normally grown and shall be
designated by the calendar year in which
the peas are normally harvested.

(e) “Harvest’' as to any green-pea acreage
means Lhe vining or combining and accept-
ance by the processor of the peas from such
acreage. “Vining* or "combining” means
separating the peas from the pods. “Har-
vest'” as to any dry-pea acreage means com-
bining peas which are or could be marketed
as dry peas.

(f) “Insurable acreage” means the land
classified as insurable by the Corporation
and shown as such on the actuarial table.

(g) “Loss ratio"” means the ratio of
indemnity(ies) paid to premium(s) earned.

th) “Office for the county” means ihe
Corporation’s office serving the county
shown on the application for insurance or
such office as may be designated by the Cor-
poration.

(1) “Peas’” means either (1) canning and
freezing peas (herein called green peas)
grown under a contract executed with a pro-
cessor by the time the acreage Lo be insured
is reported or (2) all spring-planted smooth
green and yellow, and wrinkled varieties of
dry peas and lentils (herein called dry peas).

(j) “Person” or “Insured” means an indi-
vidual, partnership, association, corpora-
tion, estate, trust, or other business enter-
prise or legal entity, and wherever applica-
ble, a State, a political subdivision of a
State, or any agency thereof.

(k) “Share” means the share of the in-
sured as landlord, owner-operator. or tenant
in the insured peas at the time of planting
as reported by the insured or as determined
by the Corporation, whichever the Corpora-
tion shall elect, and no other share shall be
deemed to be insured: Provided, That for
the purpose of determining the amount of
indemnity, the insured share shall not
exceed the insured’s share at the earliest of
(1) the date of beginning of harvest on the
unit, (2) the calendar date for the end of
the insurance period, or (3) the date the
entire crop on the unit is destroyed, as de-
termined by the Corporation,

(1) “"Tenant” means a person who rents
land from another person for a share of the
pea crop or proceeds therefrom.

(m) “Unit" means all insurable acreage of
any one of the types of green peas or vari-
etal groups of dry peas as shown on Lhe ac-
tuarial table in the county on the date of
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planting for the crop year (1) in which the
insured has a 100 percent share, (2) which is
owned by one person and operated by the
insured, or (3) which is owned by the In-
sured and rented to one tenant. Land rented
for cash, a fixed commodity payment, or
any consideration other than a share in the
crop on such land shall be considered as
owned by the lessee. Land which would oth-
erwise be one unit may be divided according
to applicable guidelines on file in the office
for the county or by written agreement be-
tween the Corporation and the insured. The
Corporation shall determine units as herein
defined when adjusting a loss notwithstand-
ing what is shown on the acreage report,
and has the right to consider any acreage
and share reported by or for the insured's
spouse or child or any member of the in-
sured’s household to be the bona fide share
of the insured or any other person having
the bona fide share.

2. Causes of loss. (&) Causes of loss insured
against. The insurance provided is against
unavoidable loss of production resulting
from drought, earthquake, excessive rain,
fire, flood, freeze, frost, hall, hurricane,
insect infestation, lightning, plant disease,
snow, tornado, wildlife, wind, winterkill, and
any olher unavoidable cause of loss due to
adverse weather conditions occurring within
the insurance period, subject, however, to
any exceptions; exclusions, or limitations
with respect to such catses of loss that are
sel forth on the actuarial table. *

(b) Causes of loss not insured against. The
contract shall not cover any loss of produc-
tion due to (1) green-pea acreage not being
timely harvested unless the Corporation de-
termines that because of unusual weather
conditions, a substantial percentage of such
acreage in an area was ready for harvest at
the same time (the uninsured loss of pro-
duction resulting from failure to timely har-
vest will be appraised and counted as pro-
duction with no adjustment for quality by
the Corporation &s pounds of peas which
were available for timely harvesting), (2)
the neglect or malfeasance of the insured,
any member of his household, his tenants
or employees, (3) failure to follow recog-
nized good farming practices, (4) damage re-
sulting from the backing up of water by any
governmental or public utilities dam or res-
ervoir project, or (5) any cause not specified
as an insured cause in this policy as limited
by the applicable actuarial table.

3. Crop and acreage insured. (a) Upon ac-
ceptance of an application: for insurance,
the pea crop insured shall be green or dry
peas of a type or variety for which the actu-
arial table shows a guarantee and premium
rale per acre.

(b) The acreage insured for each crop year
shall be that acreage in the county planted
Lo peas on insurable acreage, as shown on
the actuarial table, and as reported by the
insured or as determined by the Corpora-
tion, whichever the Corporation shall elect;
Provided, That insurance shall not attach
or be considered to have attached as deter-
mined by the Corporation to any acreage (1)
of green peas not grown under a processor
contract or excluded from such contract for
the crop year pursuant to the terms thereof,
(2) which was planted to peas the previous 2
crop years, (3) where premium rates are es-
tablished by farming practices on the actu-
arial table, and the farming practices car-
ried out on any acreage gre not among those
for which a premium rate has been estab-
lished, (4) not reported for insurance as pro-
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vided in section 4 If such acreage is irrigated
and an irrigated practice is not provided for
such acreage, (5) which is destroyed and
After such destruction, it was practical to re-
plant to peas of the same type of green peas
or the same varietal group of dry peas as
shown on the actuarial table and such acre-
age was not replanted, (8) initially planted
after the date estabiished by the Corpora-
tion and placed on file in the office for the
county as being too late to initially plant
and expect a normal crop to be produced,
(7) of volunteer peas, or (8) planted to a
type or variety not established as adapted to
the area or shown as noninsurable on the
actuarial table.

(¢) An instrument in the form of a “lease’
under which the insured grower retains con-
trol of the acreage on which the insured
peas are grown and which provides for deliv-
ery of the peas under certain conditions and
at a stipulated price(s) shall, for the pur-
pose of this contract, be treated as a proces-
sor contract under which the insured has
the share in the peas.

4. Responsibility of insured to report acre-
age and share. () The insured shall submit
to the Corporation at the office for the
county, on a form prescribed by the Corpo-
ration, a report showing all acreage of peas
planted in the county (including a designa-
tion of any acreage of peas to which insur-
ance does not attach) in which the insured
has a share and the Insured’s share therein
at the time of planting.. Such report shall be
submitted each year not later than a date
established by the Corporation and on file
in the office for the county. If the insured
does not have a share in any insured acre-
age in the county for any year, he shall
submit a report so indicating. Any acreage
report submitted by the insured shall be
binding upon the insured and shall nol be
subject to change by the insured.

(b) If the insured does not submit an acre-
age report by the date established by the
Corporation, the Corporation may elect to
determine by insurance units the insured
acreage and the share or declare the insured
acreage on any insurance unit(s) to be
“zero."

5. Irrigated acreage. (a) Where the actuar-
ifal table provides for insurance on acreage
on which an irrigated practice is carried out,
the insured shall report as irrigated only
the acreage for which the (nsured has ade-
quate facilities and water to carry out a
good irrigation practice at the time of plant-
ing.

(b) Any loss of production caused by fail-
ure to carry out a good irrigation practice,
except failure of the water supply from an
unavoidable cause occurring after the begin-
ning of planting, shall be considered as due
to an uninsured cause. The failure or break-
down of irrigation equipment or facilities
shall not be considered as a failure of the
water supply from an unavoidable cause.

" (¢) Insurance shall not attach to peas
seeded on any irrigated acreage the first
year after a major leveling operation has
been carried out, as determined by the Cor-
poration.

8. Production guvarantees and prices Jfor
computing indemnities. (a) For each crop
year of the contract, the production guaran-
tees and prices al which indemnities shall
be computed are those shown on the actuar-
ial table.

(b) The applicable production guarantee
per acre shall be reduced 20 percent for any
unharvested acreage.

(c) In counties where the actuarial table
shows a guarantee for both green and dry
peas the applicable guarantee for any acre-
age shall be determined by the type of
green peas or varietal group of dry peas
shown on the acreage report, except that if
any acreage shown on,the acreage report as
green peas is harvested as dry peas, the
guarantee for such acreage shall be reduced
40 percent,

(d) At the Lime application for insurance
is made, the applicant shall elect a price
from among those shown on the actuarial
table at which indemnities shall be comput-
ed. If the insured has not elected a price or
the price elecied is not shown on the actuar-
ial table for the crop year, the applicable
price under the contract, and which the in-
sured shall be deemed to have elected, shall
be the price provided on the actuarial table
for such purposes. The insured may, with
the consent of the Corporation, change the
price election for any crop year by the clos-
ing date for submitting applications for that
year,

7. Annual premium. (a) The annual premi-
um is earned and payable at the time of
planting and shall be determined by multi-
plying the insured acreage times the appli-
cable premium per acre, times the insured’s
share at the time of planting, and applying
the premium adjustment herein provided.

(b) For premium adjustment purposes,
only the years during which premiums were
earned shall be considered. :

(c) The premium shall be adjusted as
shown in the following table:

Adjustments for Favorable Conlinuous Experience

Number years continuous experience through previous crop year

0 1 2 3 4 5 6 3 8 or
more
Loss ratio through [Percentage adjustment factor for current ¢rop year}
previous crop year: :
0to .49 100 100 85 95 90 85 80 G 70
.50 to .89 100 100 100 100 95 90 85 BO (Lt
50 to 1.09 100 100 100 100 100 100 100 100 100
Adjustments for Unfavorabe Insurance Experience
Number of years indemnified through previous crop year
1 2 3 4 5 6 7 8 9 10 or
more
Loss ratio through [Percentage adjustment factor for current crop yearl
previous crop year:
1.10 to 119 100 100 100 103 104 106 108 110 112 115
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Adjustments for Unfavorabe Insurance Experience

Number of years indemnified through previous crop year

1 2 3 4 5 L} 7 8 9 10 or
more
[Percentage adjustment factor for current crop year)
100 100 103 106 108 112 116 120 126 130
100 102 105 109 113 118 124 130 137 145
100 103 107 112 118 124 132 140 150 160
100 104 109 115 122 130 140 150 162 175
100 105 111 118 127 136 148 160 175 190
100 106 113 121 131 142 156 170 187 205
100 107 115 124 136 148 164 180 200 220
100 108 117 127 140 164 172 190 212 235
100 110 120 130 145 160 180 200 225 250

(d) If there is no break in the continuity
of participation, any premium adjustment
applicable under subsection (¢) of this sec-
tion shall be transferred to: (1) The contract
of the insured’s estate or surviving spouse in
case of death of the insured, (2) the con-
tract of the person who succeeds the in-
sured in operating only the same farm or
farms, if such person had previously active-
ly participated in the farming operation, or
(3) the contract of the same insured who
stops farming in one county and starts
farming in another county.

(e) If there is a break in the continuity of
participation, any reduction in the premium
earned under subsection (¢) of this section
shall not thereafter apply; however, any in-
crease in premium shall apply following a
break in continuity.

(f) Any unpaid amount of premium due
the Corporation by the insured may be de-
ducted from any indemnity payable to the
insured by the Corporation or from any
loan or payment to the insured under any
act of Congress or program administered by
the U.S. Department of Agriculture, when
not prohibited by law.

8. Insurance period. Insurance on insured
acreage shall attach at the time the peas are
planted and shall cease in the same calen-
dar year as follows: The earliest of (1) final
adjustment of a loss, (2) harvest, or (3) Sep-
tember 15: Provided, however, That if any
acreage of green peas is not timely harvest-
ed, insurance shall be deemed to have
ceased when the acreage should have been
harvested, as determined by the Corpora-
tion.

9. Notice of damage or loss. Any notice of
damage or loss shall be given in writing by
the insured to the Corporation at the office
for the county.

(a) Notice shall be given promptly if,
during the period before harvest, the peas
on any unit are damaged to the extent that
the insured does not expect to further care
for the crop or harvest any part of it, or
wants the consent of the Corporation to put
the acreage to another use. No insured acre-
age shall be put to another use until the
Corporation has made an appraisal of the
potential production of such acreage and
consents in writing to such other use. Such
consent shall not be given until it is too late
to replant to peas of the same type or vari-
etal group, Notice shall also be given when
such acreage has been put to another use.

(b) Notice shall be given not later than 30
days after the earliest of (1) the date har-
vest is completed on the unit, (2) the calen-
dar date for the end of the insurance period,
or (3) the date the entire pea crop on the
unit is destroyed, as determined by the Cor-
poration. The Corporation reserves the

right to provide additional time if it deter-
mines that circumstances beyond the con-
trol of the insured prevent compliance with
this provision. -

(¢) In addition to the notices required in
paragraphs (a) and (b) of this section, if an
indemnity is claimed on any unit of green
peas, notice shall be given (1) no later than
48 hours after harvesting of the peas has
been discontinued on a unit, before all the
acreage is harvested, or (2) before harvest
would normally start if any acreage on a
unit is not to be harvested. If such notice is
not given, the Corporation shall appraise
the pounds of unharvested production with
no adjustment for quality and, if there is in-
sufficient evidence upon which to base an
appraisal, the appraisal on such acreage
shall be the applicable guarantee.

(d) Any insured acreage which is not to be
harvested shall be left intact until the Cor-
poration makes an inspection.

(e) There shall be no abandonment to the
Corporation of any insured peas.

() The Corporation shall reject any claim
for indemnity if any of the requirements of
this section are not met.

10. Claim for indemnity. (a) Any claim for
indemnity on a2 unit shall be submitted to
the Corporation on a form prescribed by the
Corporation,

(b) It shall be a condition precedent to the
payment of any indemnity that the insured
(1) establish the total production of peas on
the unit and that any loss of production has
been directly caused by one or more of the
causes insured against during the insurance
.period of the crop year for which the in-
demnity is claimed and (2) furnish any
other information regarding the amount of
production as may be required by the Cor-
poration.

(¢) Indemnities shall be determined sepa-
rately for each unit. The amount of indem-
nity for any unit shall be determined by
subtracting the dollar amount of production
from the dollar amount of insurance and
multiplying the remainder by the insured's
share. The dollar amount of production is
obtained by multiplying the total produc-
tion to be counted by the price per pound
elected. The dollar amount of insurance is
obtained by multiplying the pound guaran-
tee per acre times the determined acres
times the price per pound elected: Provided,
That if the premium computed on the de-
termined acreage and share is more than
the premium computed on the reported
acreage and share, the amount of loss shall
be computed on the determined acreage and
share and then reduced proportionately.

(d) The total production to be counted for
a unit shall be determined by the Corpora-
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tion and shall include all harvested and ap-
praised production. (1) All harvested green
peas which are accepted by the processor
and dry peas which are or could be market-
ed shall be counted as production. (2) Ap-
praised production shall not be adjusted for
quality and shall include (i) the greater of
the appraised production or 40 percent of
the applicable guarantee for any acreage
which, with the consent of the Corporation,
is planted in the current crop year to any
other crop insurable on such acreage (ex-
cluding small grains normally maturing for
harvest in the following calendar year)
before the peas are harvested, or normally
would be harvested and (ii) any appraisals
made by the Corporation for unharvested or
potential production, poor farming pratices,
uninsured causes of loss, or acreage aban-
doned or put to another use without the
consent of the Corporation. Appraisals shall
not be less than the applicable guarantee
for any acreage which is abandoned, put to
another use without prior written consent
of the Corporation, or damaged solely by an
uninsured cause. (3) If the Corporation de-
termines that any acreage of green peas was
not timely harvested, and the insured re-
ceived payment from the processor for such
acreage, the pounds of production to count
will be determined by dividing the proeessor
payments by the processor price per pound
for the applicable tenderometer reading or
sieve size shown on the actuarial table,

(e) The pounds of the production to be
counted for any harvested peas shall be de-
termined as follows: (1) For green peas, the
dollar value received from the processor
shall be divided by the processor contract
price per pound for the tenderometer read-
ing or sieve size shown on the actuarial
table. (2) For dry peas, any production
which does not grade No. 3 or better, or len-
tils which do not grade No. 2 or better (de-
termined in accordance with United States
Standards for dry peas and lentils) because
of poor quality due to insurable causes oc-
curring within the insurance period shall be
reduced by (1) dividing the value per pound
of the damaged peas, as determined by the
Corporation, by the price per pound for the
same variety of peas grading No, 3 (No. 2 for
lentils) and (ii) multiplying the result thus
obtained by the pounds of such peas. The
applicable price of No. 3 peas (No. 2 lentils)
shall be the market price for such peas on
the earlier of the day the loss is adjusted or
the day the damaged peas were sold.

(f) If consent is given to put acreage to an-
other use and the Corporation determines
that any such acreage (1) is not put to an-
other use before harvest of peas becomes
general in the county, (2) is harvested, or (3)
is further damaged by an insured cause
before the acreage is put to another use, the
indemnity for the unit shall be determined
without regard to such appraisal and con-
sent.

(g) In the event that any claim for indem-
nity under the provisions of the contract is
denied by the Corporation, an action on
such claim may be brought against the Cor-
poration under the provisions of 7 U.S.C.
1508(c): Provided, That the same is brought
within one year after the date notice of
denial of the claim is mailed to and received
by the insured.

11. Payment of indemnity. (a) Any indem-
nity will be payable within 30 days after a
claim for indemnity is approved by the Cor-
poration, However, in no event shall the
Corporation be liable for interest or dam-
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ages in connection with any claim for in-
demnity whether such claim be approved or
disapproved by the Corporation.

(b) If the insured is an individual who
dies, disappears, or is judicially declared in-
competent, or the insured entity is other
than an individual and such entity is dis-
solved after the peas are planted for any
crop vear, any indemnity will be paid to the
person(s) the Corporation determines to be
beneficially entitled thereto.

12. Misrepresentation and fraud. The Cor-
poration may void the contract without af-
fecting the insured’s lability for premiums
or waiving any right, including the right to
collect any unpaid premiums if, at any time,
the insured has concealed or misrepresented
any material fact or committed any fraud
relating to the contract, and such voidance
shall be effective as of the beginning of the
crop year with respect to which such act or
omission occurred,

13, Other insurance against fire, (a) If the
insured has other insurance against damage
by fire during the insurance period, the Cor-
poration shall be liable for loss due to fire
only for the smaller of (1) the amount of
the indemnity determined pursuant to this
contract without regard to any other insur-
ance or (2) the amount as determined by
the Corporation by which the loss from fire
exceeds the indemnity paid or payable
under such other insurance.

(b) For purposes of this section, the
amount of loss from fire shall be the differ-
ence between the fair market value of the
production on the unit involved before and
after the fire, as determined by the Corpo-
ration from appraisals made by the Corpo-
ration of the production and fair market
value.

14. Collateral assignment. Upon approval
of a form prescribed by the Corporation,
the insured may assign to another party the
right to an indemnity for the crop year and
such assignee shall have the right to submit
the loss notices and forms as required by
the contract.

15. Transfer of insured share. If the in-
sured transfers all or any part of the in-
sured share during the crop year, upon ap-
proval by the Corporation, protection will
continye to be provided according to the
provisions of the contract to the transferee
for such crop year on the transferred share,
and the transferee shall have the same
rights and responsibilities under the con-
tract as the transferor for the current crop
year. Any transfer shall be made on a form
prescribed by the Corporation.

16. Subrogation. The insured (including
any assignee or transferee) assigns to the
Corporation all rights of recovery against
any person for loss or damage to the extent
that payment here under is made and shall
execute all papers required and take appro-
priate action to secure such rights.

17. Records and access to farm. The in-
sured shall keep or cause to be kept, for 2
years after the time of loss, records of the
harvesting, storage, shipments, sale, or
other disposition of all peas in the county in
which the insured has a share, including
separate records showing the same informa-
tion for production from any uninsured
acreage. Any persons designated by the Cor-
poration shall have access to such records
and the farm for purposes related to the
contract,

18. Forms. Copies of forms referred to in
the contract are available at the office for
the county.

PROPOSED RULES

19. Contract changes. The Corporation re-
serves the right to change any terms and
provisions of the contract from year to year.
Any changes shall be mailed to the insured
or placed on file and made available for
public inspection in the office for the
county at least 15 days prior to the applica-
ble cancellation date, and such maliling or
filing shall constitute notice to the insured.
Acceptance of any changes will be conclu-
sively presumed in the absence of any notice
from the insured to cancel the contract as
provided in section 20.

20. Life of contract: Cancellation and ter-
mination. (a) The contract shall be in effect
for the crop year specified on the applica-
tion, and may not be canceled for such crop
year. Thereafter, either party may cancel
insurance for any crop year by giving writ-
ten notice to the other by Lhe cancellation
date shown in subsection (b) of this section.

(b) For each year of the contract, the can-
cellation date shall be December 31 and the
termination dates for indebtedness shall be
April 15 in Minnesota and Wisconsin, March
15 in Oregon and April 1 in all other states,
These dates are those immediately preced-
ing the beginning of the crop year for which
the cancellation or the termination is to
become effective.

(e) If the premium for any crop year is not
paid by the termination date for indebted-

“ness shown in subsection (b) of this section,
the contract shall terminate: Provided, That
the date of payment for premium (1) de-
ducted from an indemnity claim shall be the
date the insured signs such claim or (2) de-
ducted from payment under another pro-
gram administered by the U.S. Department
of Agriculture shall be the date such pay-
ment was approved.

(d) The contract shall terminate if no pre-
mium is earned for three consecutive years.

(e) If the insured is an individual who dies
or is judicially declared incompetent, or the
insured entity is other than an individual
and such entity is dissolved, the contract
shall terminate as of the date of death, judi-
cial declaration, or dissolution; however, if
such event occurs after insurance attaches
for any crop year, the contract shall contin-
ue in force through such crop year and ter-
minate at the end thereof. Death of a part-
ner in a partnership shall dissolve the part-
nership unless the partnership agreement
provides otherwise. If two or more persons
having a Jjoint interest are insured jointly,
death of one of the persons shall dissolve
the joint entity.

() In the absence of a notice from the in-
sured to cancel, and subject to the provi-
sions of subsections (b), (¢), (d), and (e) of
this section, the contract shall continue in
force for each sueceeding crop year.

(Secs. 506, 518, 52 Stat. 73, as amended, 77,
as amended; T U.S.C. 15086, 1516)

Note.—The reporting requirements con-
tained herein have been approved by the
Bureau of the Budget in accordance with
the Federal Reports Act of 1942, and OMB
Circular No. 840.

Dated: August 14, 1978,

PETER F. CoLE,
Secretary, Federal Crop
Insurance Corporation.

[FR Doc. 78-31940 Filed 11-13-78; 8:45 am]

[3410-02-M]
DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
[7 CFR Part 917]

FRESH PEARS, PLUMS, AND PEACHES GROWN
IN CALIFORNIA

AGENCY: Agricultural
Service, USDA.

ACTION: Proposed ruie.

SUMMARY: This proposal would
amend the qualification requirements
for public members of commodity
committees to permit nominations
from a wider range of potential candi-
dates. The Pear, Plum, and Peach
Commodity Committees are estab-
lished under Marketing Order 917,

DATE: Comments must be received on
or before November 29, 1978.

ADDRESS: Send two copies of com-
ments to the Hearing Clerk, U.S. De-
partment of Agriculture, Room 1077,
South Building, Washington, D.C.
20250, where they will be available for
public inspection during business
hours (7 CFR 1.27(b)).

FOR FURTHER INFORMATION
CONTACT:

Charles R. Brader, 202-447-6393.

SUPPLEMENTARY INFORMATION:
The Pear, Plum, and Peach Commod-
ity Committees are established under
the marketing agreement, as amended,
and order No. 917, as amended (7 CFR
917), which regulates the handling of
fresh pears, plums, and peaches grown
in California and is effective under the
Agriculfural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674). The Control Committee (the
agency established under the order to
administer the terms and provisions)
has recommended that section 917.122
of the rules and regulations (42 FR
3625), which sets forth the qualifica-
tion requirements and nomination pro-
cedure for public members of commod-
ity committees, be amended with re-
spect to the qualification require-
ments.

Section 917.122(a) provides that
public members shall not have a direct
financial interest or be closely associ-
ated with production, processing, fi-
nancing, or markeling (except as con-
sumers) of California agricultural
commodities. Thus, nomination of per-
sons who have any interest in agricul-
ture is precluded. The Control Com-
mittee has concluded that this re-
quirement makes many persons ineli-
gible for nomination who might other-
wise be suitable. For example, a
person with an interest in livestock
would be ineligible for nomination as a
public member on any of the commod-
ity committees. The proposal would

Marketing
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permit nomination for public member
to be made from a wider range of po-
tential candidates. To assure the char-
acter of the public member, the pro-
posed amendment specifies that such
members not have any financial inter-
est in or association with the produc-
tion, processing, financing, or market-
ing (except as consumers) of the com-
modities regulated under this part.

The amended §917.122(a) would
read as follows:

§917.122 Qualification requirements and
nomination procedure for public mem-
bers of Commodity Committees,

(a) Public members shall not have a
financial interest in or be associated
with the production, processing, fi-
nancing, or marketing (except as con-
sumers) of the commodities regulated
under this part.

. A - - »

Dated: November 8, 1978.

CHARLES R. BRADER,
Deputy Director, Fruit and Vege-
table Division, Agricultural
Marketing Service.

[FR Doc: 78-31935 Filed 11-13-78; 8:45 am]

[6750-01-M]
FEDERAL TRADE COMMISSION
[16 CFR Part 455]
SALE OF USED MOTOR VEHICLES

Publication of Staff Report on Proposed Trade
Regulation Rule

AGENCY: Federal Trade Commission.
ACTION: Publication of staff report.

SUMMARY: The staff report, being
placed on Public Record No. 215-54
today, summarizes and analyzes the
material on the record in the above-
captioned rulemaking proceeding and
also makes recommendations as to the
final action the Commission should
take.

The staff report takes into account
the Presiding Officer's findings of
fact. Notice of the publication of the
Presiding Officer’s report in this pro-
ceeding appeared in the FEDERAL REG-
ISTER, 43 FR 28521, June 30, 1978.

DATE: A 60-day comment period on
both the staff report and the Presid-
ing Officer’s report begins today. Com-
ments will be accepted for the public
record if received on or before January
14, 1979,

ADDRESSES: Requests for copies of
either report should be sent to: Public
Reference Branch, Room 130, Federal
Trade Commission, 6th Street and
Pennsylvania Avenue NW., Washing-
ton, D.C. 20580, telephone 202-523-
3598.
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Comments should be sent to: Secre-
tary, Federal Trade Commission, 6th
Street and Pennsylvania Avenue NW.,
Washington, D.C. 20580.

FOR FURTHER INFORMATION
CONTACT:

Michael H. Wald, Attorney, Federal
Trade Commission, Washington,
D.C. 20580, telephone 202-523-1642.

SUPPLEMENTARY INFORMATION:
The staff reporit was prepared pursu-
ant to §1.13(g) of the Commission's
Rules of Practice.

Comments at this stage of the pro-
ceeding are received pursuant to
§1.13(h) of the Commission’s Rules of
Practice. Accordingly, comments must
be confined to information already in
the record; new evidence will not be
accepted.

Comments should be submitted,
when feasible, in four copies.

The staff report has not been re-
viewed or adopted by the Commission,
and its publication should not be inter-
preted as reflecting the views of the
Commission or any individual member
thereof.

Approved: November 14, 1978.

ALBERT H. KRAMER,
Director,
Bureau of Consumer Prolection.

[FR Doc. 78-31934 Filed 11-13-78; 8:45 am]

[6351-01-M]

COMMODITY FUTURES TRADING
COMMISSION

[17 CFR Part 30)

FRAUD iN CONNECTION WITH COMMODITY
TRANSACTIONS

AGENCY: Commodity Futures Trad-
ing Commission.

ACTION: Proposed rule.

SUMMARY: The Commodity Futures
Trading Commission is proposing to
adopt an expanded version of §30.03
of its regulations, which makes unlaw-
ful fraudulent activities in connection
with so-called leverage transactions in
silver or gold bullion or bulk coins.
The proposed rule reflects the enact-
ment of the Futures Trading Act of
1978. Among other things, that Act ex-
pands the jurisdiction of the Commis-
sion to cover leverage transactions in-
volving all commodities, in addition to
gold and silver bullion and bulk coins.

DATES: Written comments on the
proposed rule must be received by the
Commission at its offices in Washing-
ton, D.C., by November 24, 1978.

ADDRESS: In order to be considered,
written comments on the proposed
rule must be submitted to: Office of
the Secretariat, Commodity Futures
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Trading Commission, 2033 K Street
NW., Washington, D.C. 20581.

FOR FURTHER INFORMATION
CONTACT:

John P. Connolly, Office of General
Counsel, Commodity Futures Trad-
ing Commission, 2033 K Street NW.,
Washington, D.C. 20581, 202-254-
5304,

SUPPLEMENTARY INFORMATION:
Under section 2(a)(1) of the Commod-
ity Exchange Act, 7 U.S.C. § 2 (1976),
and section 217 of the Commodity Fu-
tures Trading Commission Act of 1974,
7 U.8.C. § 15a (1976), Congress granted
the Commission exclusive jurisdiction
over leverage contracts involving gold
and silver bullion and bulk coins and
broadly empowered the Commission to
regulate the offer and sale of such le-
verage contracts. Section 217 basically
provided that no person could offer to
enter into, enter into, or confirm the
execution of leverage transactions in-
volving gold or silver bullion or bulk
coins contrary to Commission rules
and regulations designed to insure the
financial solvency of those transac-
tions or to prevent manipulation or
fraud. In addition, section 217 pro-
vided that if the Commission deter-
mined that any gold or silver leverage
transaction was a contract for future
delivery within the meaning of the
Commodity Exchange Act, that trans-
action should be regulated in aeccord-
ance with the applicable provisions of
that Act. Effective June 24, 1975, the
Commission adopted a broad antifraud
rule applicable to gold and silver lever-
age transactions.'

On September 30, 1978, the Presi-
dent signed into law the Futures Trad-
ing Act of 1978, section 23 of which
added a new section 19 to the Com-
modity Exchange Act.? This section
greatly expands the Commission’'s ju-
risdiction over leverage transactions.
Among other things, section 19 pro-
hibits leverage transactions involving
those agricultural commodities specifi-
cally enuerated in section 2(a) of the
Commodity Exchange Act prior to
1974,° incorporates the substantive
provisions of section 217 of the Com-
modity Futures Trading Commission
Act of 1974 concerning gold and silver
leverage transactions, and grants the
Commission new regulatory authority

'40 FR 26504, 17 CFR 30.03 (1977); statu-
tory authority citations amended, 43 FR
47722, Oct. 17, 1978,

? Pub. L. 95-405, 92 Stat. 865, 870-871.

"These commodities are as follows:
Wheat, cotton, rice, corn, oats, barley, rye,
flaxseed, grain sorghums, mill feeds, butter,
eggs, Solanum tuberosum (Irish potatoes),
wool, wool tops, fats and oils (including lard,
tallow, cottonseed oil, peanut oil, soybean
oil, and all other fats and eils), cottonseed
meal, cottonseed, peanuts, soybeans, soy-
bean meal, livestock, livestock products, and
frozen concentrated orange juice,
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to prohibit or regulate leverage trans-
actions involving all other commod-
ities. In addition, section 19 broadens
the Commission’s jurisdiction to in-
clude not only standardized contracts
commonly known to the trade as a
margin account, margin contract, le-
verage accoun{ or leverage contract,
but also ‘“‘any contract, account, ar-
rangement, scheme, or device that the
Commission determines serves the
same function or functions as such a
standardized contract, or is marketed
or managed in substantially the same
manner as such a standardized con-
tract.” Specifically, the new section 19
of the Commodity Exchange Act pro-
vides:

“{a) No person shall offer to enter
into, enter into, or confirm the execu-
tion of, any transaction for the deliv-
ery of any commodity specifically set
forth in section 2(a) of this Act prior
to the enactment of the Commodity
Futures Trading Commission Act of
1974 under a standardized contract
commonly known to the trade as a
margin account, margin contract, le-
verage account, or leverage tontract,
or under any contract, account, ar-
rangement, scheme, or device that the
Commission determines serves the
same function or functions as such a
standardized contract, or is marketed
or managed in substantially the same
manner as such a standardized con-
tract,

(b) No person shall offer to enter
into, enter info, or confirm the execu-
tion of any transaction for the deliv-
ery of silver bullion, gold bullion, or
bulk silver coins, or bulk gold coins,
under a standardized contract de-
scribed in subsection (a) of this sec-
tion, contrary to any rule, regulation,
or order of the Commission designed
to insure the financial solvency of the
transaction or prevent manipulation
or {raud: Provided, That such rule,
regulation, or order may be made only
after notice and opportunity for hear-
ing.

(¢) The Commission may prohibit or
regulate any transactions, under a
standardized contract described in sub-
section (a) of this section, involving
any other commodities under such
terms and conditions as the Commis-
sion shall initially prescribe by Octo-
ber 1, 1979: Provided, That any such
order, rule, or regulation may be made
only after notice and opportunity for
hearing: Provided further, That the
Commission may set different terms
and conditions for such transactions
involving different commodities.

(d) If the Commission determines
that any transaction under subsec-
tions (b) and (c) of this section is a
contract for future delivery within the
meaning of this Act, such transaction
shall be regulated in accordance with
the applicable provisions of this Act." ¢

*The Conference Committee Report
which accompanied S. 2391, the bill that
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Like the Commodity Futures Trad-
Ing Commission Act of 1974, the new
legislation also grants the Commission
exclusive jurisdiction over these trans-
actions, thus preempting the regula-
tory authority of the States in this
area.®* Significantly, however, section
15 of the Futures Trading Act of 1978
has added a new section 6d to the
Commodity Exchange Act, which will
now authorize the States, through
their attorneys general, administrators
of securities laws, or other duly desig-
nated officials, to bring an action in
U.8. district courts to enforce compli-
ance with the Commodity Exchange
Act and the regulations the Commis-
sion promulgates thereunder. Thus,
the States now have express statutory
authority to enforce existing § 30.03 of
the Commission’s regulations and
whatever additional regulations the
Commission may adopt, including the
expanded version of the Commission’s
leverage antifraud rule that it now
proposes to adopt.® This new statutory
authority will permit the States sig-
nificantly to assist the Commission’s

became the Futures Trading Act of 1978, ex-
plained that:

“The Conference substitute combines the
provisions of the Senate bill and section 217
of the Commodity Futures Trading Act of
1974 [sic) into a new section 19 of the Com-
modity Exchange Act. The new section—

(i) Prohibits leverage transactions involv-
ing agricultural commodities enumerated in
section 2(a) of the Commodity Exchange
Act priorto 1974;

(ii) Requires the Commission to regulate
leverage transactions (as defined in the
Senate bill) involving gold or silver bullion
or bulk coins;

(iii) Authorizes the Commission to prohib-
it or regulate leverage transactions involv-
ing all other commodities by October 1,
1979; and”

(iv) Authorizes the Commission to regu-
late any leverage transactions as a futures
contract if it determines the transaction to
be a contract for future delivery under the
Commeodity Exchange Act.”

S. Rep. No. 95-1239, 95th Cong., 2d Sess.
27 (1978).

“Prior to the enmactment of the Futures
Trading Act of 1978, section 2¢a) of the
Commodity Exchange Act granted the Com-
mission exclusive jurisdiction over gold and
silver leverage transactions which were the
subject of section 217 of the Commodity Fu-
tures Trading Commission Act of 1974, Sec-
tion 2 of the Futures Trading Act of 1878 re-
placed the reference to section 217 con-
tained In seetion 2(a) of the Commodity Ex-
change Act with a reference to the new sec-
tion 18. Thus, the Commission's exclusive
jurisdiction continues over gold and silver
leverage transactions and has been expand-
ed to cover all leverage transactions,

fOf course, notwithstanding the Commis-
sion’s exclusive jurisdiction, the States
remain free to enforce their own civil or
criminal antifraud and other statutes of
general applicability. See section 6d(7) of
the Act, 92 Stat. 872-73, Cf. Commonwealth
of Massachusetts v. Lloyd, Carr & Co. (Cur-
rent Binder]l, CCH Comm. Fut. L. Rep.
20,561 (Mass, Sup. Ct. 1978).

enforcement efforts to control fraudu-
lent activities in leverage transactions,
as well as in other areas.

In view of these legislative develop-
ments, the Commission believes that it
should act expeditiously to prevent a
prolonged regulatory gap regarding le-
verage transactions in commodities
other than gold and silver. Section
8a(5) of the Commodity Exchange Act
broadly empowers the Commission “to
make and promulgate such rules and
regulations as, in the judgement of the
Commission, are reasonably necessary
to effectuate any of the provisions or
to accomplish any of the purposes of”
the Act. The Commission is of the
view, based on its study and monitor-
ing of the offer and sale of leverage
contracts in gold and silver and its ex-
perience with so-called London com-
modity options, that the proposed rule
is a necessary first step to protect the
public.

Under the proposed rule, fraudulent
activity in connection with transac-
tions in silver or gold bullion or bulk
coins described in present §30.03 will
continue to be a violation of the Com-
mission’s regulations, as it has been
since June 24, 1975. The proposed rule,
employing the same standards con-
tained in present §30.037 will also

"Existing §30.03 and the proposed section
are patterned after Lthe provisions of Securi-
ties and Exchange Commission Rule 10b—5,
since the Commission intends that the
broad remedial interpretations that have
been accorded by the courts to rule 10b-5
with respeet to securities transactions gen-
erally be applied in connection with the
offer and sale of leverage contracts. I
should be emphasized, however, that the
Commission also intends thatl scienter—i.e.,
knowing or intentional miseconduct—not be
required to establish a violation of § 30.03 or
the proposed section, when adopted. In this
regard, the principle enunciated in Emst &
Ernst v. Hochfelder, 425 U.S. 185 (1876) has
no effect on §30.03 or the proposed section,
In that case the Supreme Court, at least for
purposes of private actions for damages,
held that the words “manipulative or decep-
tive,” when used in conjuction with “device
or contrivance™ in section 10(h) of the Secu-
rities Exchange Act of 1934, 15 U.S.C.
78j(b), pursuant to which rule 10b-§ was
adopted, were intended (o authorize the
SEC to promulgate antifraud rules that
only prohibited “knowing or intentional
misconduct.” 425 U.S. at 197. Unlike the
SEC’s authority under section 10(b), howev-
er, the rulemaking authority of the Com-
mission contains no comparable limiting
language. Section 19 of the Commodity Ex-
change Act, as amended, as did section 217
of the Commodity Futures Trading Com-
mission Act of 1974, authorizes the Commis-
sion to adopt regulations concerning lever-
age Ltransactions, among other things, "to
prevent * * * fraud,” As It has evolved in the
areas of both securities and commodities,
the term “fraud” has been held to be free of
the restrictive concepts, such as require-
ments of intent and knowledge, which have
traditionally been associated with fraud at
common law. See Securities and Erchange
Commission v. Capital Gains Research

Footnotes continued on next page
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cover leverage transactions involving
all other commodities, such as plati-
num, diamonds and other precious
gems, over which the Commission has
been given jurisdication pursuant to
section 19 of the Commodity Ex-
change Act" and will also reflect the
broadened jurisdiction over transac-
tions contained in that section. Since
Section 19 already prohibits leverage
transactions involving those commod-
ities enumerated in section 2(a) of the
Act, the proposed rule does not cover
those transactions.

In consideration of the foregoing,
the Commission proposes to amend
Part 30 of Chapter I of Title 17 of the
Code of Federal Regulations by
amending § 30.03 to read as follows:

§30.03 Fraud in conmnection with certain
transactions in silver or gold bullion or
bulk coins, or other commodities.

It shall be unlawful for any person,
by use of the mails or any means or in-
strumentality of interstate commerce,
directly or indirectly:

(a) To employ any device, scheme, or
artifice to defraud,

(b) To make any untrue statement
of a material fact or to omit to state a
material Tact necessary in order to
make the statements made in the light
of the circumstances under which
they were made, not misleading, or

(c) To engage in any act, practice, or
course of business which operates or

Footnotes continued from last page
Bureau, Inc,, 375 U.S. 180, 195 (1963). Cf.
Commodity Fulures Trading Commission v.
J. 8. Love & Associcles Options Ltd., 422 F.
Supp. 652, 659-660 (S.D.N. Y. 1976). In addi-
tion, like §30.03, the Commission's proposed
section would alse be promulgated pursuant
to section 8a(5) of the Act, which broadly
empewers Lhe Commission to adopt regula-
tions reasonably necessary to effectuate,
inter alia, any of the “purposes” of the Act,
One of those purposes in to insure fair and
honest dealing with respect to comrmodity
transactions, an aim which cannot be
achieved if persons dealing in commodity
transactions are not deterred from engaging
in negligent or other conduct short of that
encompassed under the concept of scienter.
*The Senate Report accompanying S.
2381, made clear that the Commission
would have the “authority to regulate or
ban leverage contracts on diamonds * * *." S,
Rept. 85-850, 95th Cong., 2d sess. 27 (1978).
In this connection, Senator Huddleston, in
discussing S. 2391 as reported by the Con-
ference Committee, observed that: “The
media has recently disclosed the widespread
pbtential for fraud in the marketing of le-
verage contracts in diamonds. The Commis-
sion under new section 19 of the Commodity
Exchange Act, will have the authority to
regulate or ban leverage transactions in dia-
monds, emeralds, or other commodities on
which leverage transactions are offered. It
Is my hope that this new authority, coupled
with the Commission's acquired experience
over the past 3 years, will insure that the
scandals with ‘London’ options will not be
repeated with leverage transactions.” 124
Cong. Ree. 816530 (daily ed., Sept. 28, 1978),

PROPOSED RULES

would operate as a fraud or deceit
upon any person, in, or in connection
with (1) an offer to make or the
making of, any transaction for the
purchase, sale or delivery of silver buk
lion, gold bullion, bulk silver coins,
bulk gold coins, or any other commod-
ity pursuant to a standardized con-
tract commonly known to the trade as
a margin account, margin contract, le-
verage account, or leverage contract,
or pursuant to any contract, account,
arrangement, scheme, or device that
serves the same function or functions
as such a standardized contract, or is
marketed or managed in substantially
the same fashion as such a standard-
ized contract, or (2) the maintenance
or carrying of any such contract.

The provisions of this section shall
not apply to any transaction expressly
prohibited by section 19(a) of the Act.

(Secs. 2(a), 8a, and 19 of the Commodity Ex-
change Act and secs. 2 and 23 of Pub. L, 95-
405 (92 Stat. 865, 870-871); 7 U.S.C. 2 and
12a.)

Issued in Washington, D.C., on No-
vember 8, 1978.

Wirriam T. BAGLEY,
Chairman, Commodity Futures
Trading Commission.
[FR Do¢. 78-31967 Filed 11-13-78; 8:45 am)

[4110-03-M]

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Food and Brug Administration

121 CFR Parts 16, 54, 71, 170, 171, 180, 310,
312, 314, 320, 330, 361, 430, 431, 510, 511,
514, 570, 571, 601, 630, 1003, and 1010]

[Docket No. TTN-0278)

OBLIGATIONS OF CLINICAL INVESTIGATORS
OF REGULATED ARTICLES

Amendmeant of Proposal and Extension of
Comment Period

AGENCY: Food and Drug Administra-
tion.

ACTION: Amendment of proposal and
extension of comment period.

SUMMARY: As a result of a comment
received on the proposal concerning
obligations of persons who conduct
clinieal investigations of products reg-
ulated by the Food and Drug Adminis-
tration (I'DA), the agency is amending
the proposal by withdrawing certain
provisions of the conforming amend-
ments governing the use of new
animal drugs in clinical investigations.
The agency is also extending the com-
ment period on the proposal to allow
interested parties more time to ana-
lyze related FDA proposals and pro-
vide more meaningful comments.

DATE: Written comments by Decem-
ber 6, 1978.
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ADDRESS: Written comments to the
Heaing Clerk (HFA-305), Food and
Drug Administration, Room 4-65, 5600
Fishers Lane, Rockville, Md. 20857.

FOR FURTHER INFORMATION
CONTACT:

Marilyn L. Watson, Bureau of Drugs
(HFD-30), Food and Drug Adminis-
tration, Department of Health, Edu-
cation, and Welfare, 5600 Fishers
Lane, Rockville, Md. 20857, 301-443-
3640.

SUPPLEMENTARY I}IFORMATION:
In the FEDERAL REGISTER of August 8,
1978 (43 FR 35210), the Commissioner
of Food and Drugs issued a proposal to
clarify existing regulations concerning
persons who conduct clinical investiga-
tions on new drug products and to
extend those regulations to include
persons who conduet clinecial investiga-
tions on other products regulated by
FDA. The regulations are intended to
insure adequae protection of the
rights and safety of subjects involved
in clinical investigations and the qual-
ity and integrity of the resulting data
submitted to FDA. Interested persons
were given until November 6, 1978, to
submit comments on the proposal.

The Commissioner has received four
written requests for an extension of
the comment period. Two comments
requested an extension to coincide
with the period provided for comment
on the proposed regulations regarding
Standards for Institutional Review
Boards for Clinical Investigations, also
published in the FEDERAL REGISTER of
August 8, 1978 (43 FR 35186). One of
these comments believed that because
the two proposals are related, it is in
the public interest to analyze and com-
ment on them at the same time to pro-
vide more meaningful comments. The
other comment requested the exten-
sion so as to be able to develop a re-
sponse to both sets of regulations at
an organizational meeting to be held
November 30 through December 1,
1978. T'wo other comments requested a
30-day extension of the comment
period. One of these reqguested the ex-
tension in order to discuss the pro-
posed regulation at an association
meeting on November 14, 1978. The
other comment requested the exten-
sion because of the complexity of the
issues involved in the proposed regula-
tion. The Commissioner agrees that an
extension of the comment period is in
order.

As part of the proposed require-
ments concerning obligations of clini-
cal investigators, the Commissioner
proposed certain conforming amend-
ments, including revisions to §511.(b)
(21 CFR 511.1(b)). On October 6, 1978,
the Animal Health Institure, Suite
1009, 1717 K street NW., Washington,
D.C. 20006, petitioned FDA to with-
draw the proposed changes to 21 CFR
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Part 511 and, if such changes are to be
proposed, to republish them as a sepa-
rate docket in a separate proposed ru-
lemaking proceeding. The petition
contends that the revisions to part 511
are not conforming amendments but,
rather, significant substantive changes
which the agency has proposed with-
out a summary of the facts and policy
underlying the changes, and without
references to all data and information
on which the Commissioner relies The
petition further contends that the pro-
posed changes to part 511 revise the
regulatory framework that must be
followed by a sponsor in order to ship
an animal drug légally for use in a
clinical investigation, and that the
proposed changes are therefore unre-
lated to the requirements of proposed
part 54 (21 CFR Part 54), which deal
with the responsibility of an investiga-
tor of a clinical investigation whether
the investigation deals with animal
drugs or any other article regulated by
the agency.

The Commissioner has reconsidered
the proposed revisions to part 511 in
light of the petition and agrees that
certain provisions are substantive and
not applicable to this rulemaking. The
Commissioner therefore concludes
that the proposed revisions should be
withdrawn and reproposed as a sepa-
rate FeperalL REGISTER document in
the near future, except for the re-
quirement set forth in proposed § 511.1
(b) (6) and (d) (2). The Commissioner
concludes that the provision requiring
a clinical investigation to be conducted
in compliance with the requirements
set forth in part 54 is relevant to this
rulemaking. The Commissioner is
therefore reproposing that require-
ment and advises that the extended
comment period is applicable to that
as amendment to §511.1.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 408, 408,
409, 502, 503, 505, 506, 507, 510, 512-5186,
518-520,601,701(=a),706,and 801,52 Stat.
1049-1054 as amended, 1055, 1058 as
amended, 55 Stat. 851, 59 Stat. 463 as
amended, 68 Stat. 511-517 as amended,
72 Stat. 1785-1788 as amended, 74
Stat. 399-403 as amended, 76 Stat. 794
as amended, 82 Stat. 343-351, 90 Stat.
539-574 (21 U.S.C. 346, 346a, 348, 352,
353, 355, 356, 357. 360, 360b-360f,
360h-360j, 361, 371(a), 376, and 381))
and the Public Health Service Act
(secs. 215, 351, 354-360F, 58 Stat. 690,
702 as amended, 82 Stat. 1173-1186 as
amended (42 U.S.C. 216, 262, 263b-
263n)) and under authority delegated
to him (21 CFR 5.1), the Commission-
er extends to December 6, 1978, the
period for submitting comments on
the August 8, 1978, proposal (43 FR
35210) and amends that proposal by
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revising proposed amendment No. 15
to read as follows:

L] L - - -

PART 511—NEW ANIMAL DRUGS FOR:
INVESTIGATIONAL USE

15. In §511.1, by adding new para-
graph (b)(11), by redesignating para-
graph (dX2) as (d)X3), and by adding
new paragraph (d)2) to read as fol-
lows:

§511.1 New animal drugs for investiga-
tional use exempt from section 512(a)
of the act.

(b) . "0

(11) The clinical investigation is con-
ducted in compliance with the require-
ments set forth in part 54 of this chap-
ter.

- - - - »

(d) .- "

(2) The clinical investigations are
not being conducted in compliance
with the requirements set forth in this
part or in part 54 of this chapter; or

(3) The continuance of the investiga-
tion is unsafe or otherwise contrary to
the public interest or the drug is being
or has been used for purposes other
than bona fide scientific investigation,
he shall first notify the sponsor and
invite his immediate correction. If the
conditions of the exemption are not
immediately met, the sponsor shall
have an opportunity for a regulatory
hearing before the Food and Drug Ad-
ministration, pursuant to part 16 of
this chapter, on whether the exemp-
tion should be terminated. If the ex-
emption is terminated, the sponsor
shall recall or have destroyed the
unused supplies of the new animal
drug.

Interested persons may, on or before
December 6, 1978, submit to the Hear-
ing Clerk (HFA-305), Food and Drug
Administration, Room 4-65, 5600 Fish-
ers Lane, Rockville, Md. 20857, written
comments regarding this proposal.
Four copies of all comments shall be
submitted, except that individuals
may submit single copies of comments,
and shall be identified with the hear-
ing clerk docket number found in
brackets in the heading of this docu-
ment. Received comments may be seen
in the above office between the hours
of 9 a.m. and 4 p.m., Monday through
Friday.

Dated: November 6, 1978.

ey WiLLiaM F. RANDOLPH, :
Acting Associate Commissioner
for Regulatory Affairs.
{FR Doc. 78-31779 Filed 11-7-78: 11:22 am]

[4110-03-M]
{21 CFR Part 310]
{Docket No. 75N-0062]
ORAL HYPOGLYCEMIC DRUGS

Availobility of Agency Anclysis and Reopen-
ing of Comment Period on Proposed Label-
ing Requiraments

AGENCY: Food and Drug Administra-
tion.

ACTION: Notice of availability of
analysis of UGDP study and reopen-
ing of comment period on proposed
rule.

SUMMARY: The Food and Drug Ad-
ministration (FDA) announces the
completion and availability of an
agency analysis of the study on diabe-
tes treatment regimens conducted by
the university group diabetes program
(UGDP) and reopens for 60 days the
comment period on the oral hypogly-
cemic labeling revisions proposed in
1975. The analysis was conducted in
light of questions raised by comments
received in response to the 1975 pro-
posal. The agency invites comments on
the FDA analysis as well as on the
1975 proposal.

DATE: Comments by January 15,
1979,

ADDRESS: Comments to, and agency
analysis on file at, the office of the
Hearing Clerk (HFA-305), Food and
Drug Administration, Room 4-65, 5600
Fishers Lane, Rockville, Md. 20857.
Copies of the analysis available from
Bureau of Drugs (HFD-30), Atin.
Robert D. Bradley, Food and Drug Ad-
ministration, 5600 Fishers Lane, Rock-
ville, Md. 20857.

FOR FURTHER INFORMATION
CONTACT:

Robert D. Bradley, Bureau of Drugs
(HFD-30), Food and Drug Adminis-
tration, Department of Health, Edu-
cation, and Wellfare, 5600 Fishers
Lane, Rockville, Md. 20857, 301-443-
6490.

SUPPLEMENTARY INFORMATION:
In the FepeEraL REGISTER of July T,
1975 (40 FR 28587), the Commissioner
of Food and Drugs proposed labeling
requirements for oral hypoglycemic
drugs and announced that an open
public hearing would be held on
August 20, 1975, so that interested per-
sons could present their views on the
proposed labeling. The hearing date
was confirmed in the FEDERAL REGIS-
TER of August 8, 1975 (40 FR 33459).
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The document proposed to establish
new §310.510 (21 CFR 310.510) to re-
quire class labeling for oral hypoglyce-
mic drugs that would reflect current
scientific knowledge on their safety
and eifectiveness.

The proposal provided for labeling
changes for both the sulfonylurea and
bigunanide categories of oral hypogly-
cemic drug products. The sulfonylurea
category comprises tolbutamide, chlor-
propamide, acetohexamide, and tolaza-
mide, Phenformin is the only drug in
the biguanide category.

Since the oral hypoglycemic labeling
revisions were proposed, the Secretary
of Health, Education, and Weliare,
upon finding phenformin an imminent
hazard due to its association with
lactic acidosis, suspended new drug ap-
plications for the drug.

The proposed labeling changes were
based primarily on a long-term study
that began in 1961 and was conducted
by the UGDP in 12 university medical
centers to determine whether lowering
blood sugar levels with oral hypoglyce-
mic drugs had a beneficial effect on
the long-term vascular complications
of diabetes. The program initially had
four treatment groups: (1) 1.5 grams of
tolbutamide a day, (2) 10 to 16 units of
insulin a day based on body area, (3)
variable dose of insulin adjusted to
control blood glucose, and (4) placebo.
Eighteen months later a group was
added in which the patients were
given 100 milligrams of phenformin
per day.

By 1969 the tolbutamide group
showed an unexpected increase in car-
diovascular mortality, The UGDP sub-
senquently discontinued use of tolbu-
tamide because no benefit had been
shown for those patients, and long-
term use of the drug was associated
with cardivoascular mortality. This
study is discussed in greater detail in
the preamble to the July 7, 1975 pro-
posal.

Interested persons were invited to
submit written comments regarding
the proposal by September 5, 1975. In
addition, an open hearing before the
Director of the Bureau of Drugs was
held on August 20, 1975. Interested
persons were allowed to submit data,
information, or views within 15 days
after the open hearing of August 20,
1975; this date was later extended to
October 22, 1975 in the FEDERAL REGIS-
TER of September 22, 1975 (40 FR
43513).

There were 68 written comments on
the proposed oral hypoglycemic label-
ing revisions and 17 presentations at
the open hearing, including material
submitted after the hearing. Com-
ments were received from physicians,
individuals, manufacturers, medical as-
sociations, consumer groups, medical
schools, hospitals and clinics, interest-
ed professionals, and representatives
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of UGDP. Some of the comments
questioned the UGDP design, its find-
ings, the results of the Biometric Soci-
ety’s audit of the UGDP study and the
fact that other studies, while not con-
tradiction the UGDP study, do not
support its results. In addition, state-
ments were made at the open hearing
to the effect that the data in the file
of the coordinating center for the
study had not been audited, and there-
fore, the possibility of error or misrep-
resentation had not been eliminated.

Because of these questions, FDA
conducted an audit of beth the UGDP
study and the subsequent audit by the
Biometrics Society Committee. This
FDA audit was conducted by a team of
FDA medical officers, statisticians,
and field investigators that reported
to the Director of the Bureau of
Drugs. The purpose of the audit was
to assess the validity of data transfer
from case report forms, and other in-
formation provided by the clinics’ phy-
sicians, from coding and computeriza-
tion in the coordinating center to final
publication of scientific reports, and to
analyze the impact of any discrepan-
cies on the conclusions of the study.
The audit consists of a report with ap-
pendices containing extensive records
furnished by UGDP and records gen-
erated by FDA.

A complete copy of the audit has
been placed on public file in the office
of the Hearing Clerk, FDA and may be
seen in that office between 9 a.m. and
4 pm. Monday through Friday. Be-
cause of the physical size of the audit
and because much of it is contained
within a computer program, requests
should be sent directly to the Bureau
of Drugs at the address shown earlier
in this document.

The essential findings of the FDA
audit team are set forth in a summary
and conclusion section as follows:

Various objective parameters (e.g., height,
blood pressure, cholesterol, and assigned
treatment) were audited. Meaningful error
frequencies could be determined for 20
items, and these frequencies were quite low.
For technical reasons meaningful error fre-
quencies could not be determined for 13
items. These parameters could not be evalu-
ated because of the records storage meth-
ods, but would seem to bear more on mor-
bidity than on moratality.

Baseline electrocardiograms were obtained
for all but 3 of the 150 patients audited and
were read by an FDA expert using the Min-
nesota Code. Using the UGDP criteria for
“significance” 17 cases were identified
where the FDA reader and the UGDP
reader differed in interpretation involving a
“significant” abnormality. In five cases the
FDA reading would change the classifica-
tion from nonsignificant to significant, and
in three cases the FDA reading would
change the classification from significant to
nonsignificant.

It was not the intention of this audit to
make a judgment on the cause of death in
each case, but rather to determine If there
were obvious discrepancies or errors in list-
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ing the cause of death. In comparing the
causes coded by the UGDP death committee
with those published by UGDP, differences
were found in three patients. In one case
the committee listed myocardial infarction,
but the publication listed sudden death,
which did not change the cardiovascular
classification. In two cases that did involve a
change in cardiovaseular/noncardiovascular
classification, the causes of death initially
assigned by the death commiltee were later
changed by that committee, but the initial
assignments rather than the corrected ones
were published. If published as Lhe death
commitliee had intended, one death in the
placebo group would have been classified as
noncardiovascular rather than as cardiovas-
cular, and one death in th IVAR group
would have been classified as cardiovascular
rather than as noncardiovascular, !

The FDA audit was extended to include
nine deaths not reported in the UGDP Pub-
lications to which this audit refers. It was
found that the reports of these nine deaths
were received by the coordinating center
after the cutoff date for receipt of informa-
tion to be analyzed for these particular pub-
lications had passed. The audit team has re-
tabulated the deaths with inclusion of these
nine late receipts and the two reclassifica-
tions in accord with death committee intent,
and finds that the conclusions which may '
be drawn from the retabulated data do not
differ from those which may be drawn from
the published data.

Of the 150 patients audited a total of 44
were found to have changed hypoglycemic
medication at some time during the course !
of the study. Twenty-seven of these were |
not. on the originally assigned treatment in
the last quarter observed. Because of this
the audit team studied the methods used for
recording treatment prescribed and patient
adherence to the prescribed treatment. The
team concluded that the UGDP decision to
base their analysis of adherence upon the
original randomly allocated therapy repre- ‘
sents a conservative approach from the sta- |
tistical point of view. This procedure would
tend to minimize rather than exaggerate |
any effect associated with treatment regi- |
men and thus lends credence Lo any positive
effects found.

The audit team concludes that, while
there are certain errors and discrepancies |
between the data file of the UGDP study
and the published reports, none of these ap- [
pears of sufficient frequency or magnitude
to Invalidate the finding that cardiovascular
mortality was higher in the groups of pa-
tients treated with tolbutamide plus diet
and phenformin plus diet compared to the
groups treated with placebo or insulin. !

The Commissioner is seeking com-
ments regarding the audit report from
interested parties. Comments may also
be submitted during the same 60-day
period regarding the oral hypoglyce-
mic labeling proposed on July 7, 1975.
The Commissioner would prefer that
comments on the labeling be limited
to issues newly arising as a result of
the FDA analysis of the UGDP study.
Comments previously submitted on
the proposed labeling need not be re-
submitted. In preparing a final order,
the Commissioner will consider all
comments received on the matter since
the proposal of July 7, 1975.

-

e g e
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The Food and Drug Administration
has determined that this document
does not contain an agency action cov-
ered by 21 CFR 25.1(b) and considera-
tion by the agency of the need for pre-
~ paring an enviromnetal impact state-
ment is not required.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201, 501,
502, 505, 512, 701(a), 52 Stat. 1040-1042
as amended, 1049-1051 as amended,
1052-1053 as amended by 76 Stat. 781-
785, 52 Stat. 1055, 82 Stat, 343-351 (21
U.S.C. 321, 351, 352, 355, 360b, 371(a)))
and under authority delegated to him
(21 CFR 5.1) the Commissioner re-
opens the comment period on the July
7, 1975 proposal to establish labeling
requirements for oral hypoglycemic
drugs.

Interested persons may, on or before
January 15, 1979, submit to the Hear-
ing Clerk (HFA-305), Food and Drug
Administration, Room 4-65, 5600 Fish-
ers Lane, Rockville, Md. 20857, written
comments regarding the FDA audit
and the proposal discussed in this doc-
ument. Four copies of all comments
must be submitted, except that indi-
viduals may submit single copies of
comments; all comments must be iden-
tified with Hearing Clerk Docket No.
75N-0062. Received comments may be
seen in the above office between 9 a.m.
and 4 p.m., Monday through Friday

Dated: November 6, 1978.

DonaALD KENNEDY,
Commissioner of
Food and Drugs.

[FR Doc. 78-31694 Filed 11-7-78; 10:07 am]

[4830-01-M]
DEPARTMENT OF THE TREASURY
Internal Revenue Service
[26 CFR Port 1]
[EE-102-78]
INCOME TAX

Minimum Funding Standards Asset Valuation;
Public Hearing on Proposed Regulations

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Public hearing on proposed
regulations.

SUMMARY: This document provides
notice of a public hearing on proposed
regulations relating to asset valuation
for purposes of computing the mini-
mum funding standard for pension
plans.

DATES: The public hearing will be
held on January 11, 1979, beginning at
10 a.m. Outlines of oral comments
must be delivered or mailed by Decem-
ber 30, 1978,

ADDRESS: The public hearing will be
held in the IRS Auditorium, Seventh
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Floor, 7400 Corridor, Internal Reve-
nue Building, 1111 Constitution
Avenue NW., Washington, D.C. The
outlines should be submitted to the
Commissioner of Internal Revenue,
Attention: CCLR:T (EE-102-78)
Washington, D.C. 20224,

FOR FURTHER INFORMATION
CONTACT:

George Bradley or Charles Hayden
of the Legislation and Regulations
Division, Office of Chief Counsel, In-
ternal Revenue Service, 1111 Consti-
tution Avenue NW. Washington,
D.C. 20224, 202-566-3935 (not a toll-
free call).

SUPPLEMENTARY INFORMATION:
The subject of the public hearing is
proposed regulations under section
412(¢)2) of the Internal Revenue
Code of 1954. The proposed regula-
tions appeared in the FEDERAL REGIS-
Ter for Friday, August 25, 1978, at
page 38027 (43 FR 38027).

The rules of §601.601(a)3) of the
“Statement of Procedural Rules” (26
CFR Part 601) shall apply with re-
spect to the public hearing. Persons
who have submitted written comments
within the time prescribed in the
notice of proposed rulemaking and
also desire to present oral comments
at the hearing on the proposed regula-
tions should submit an outline of the

. comments to be presented at the hear-

ing and the time they wish to devote
to each subject by December 30, 1978.
Each speaker will be limited to 10 min-
utes for an oral presentation exclusive
of time consumed by questions from
the panel for the Government and an-
swers to these questions.

Becuse of controlled access restric-
tion, attendees cannot be admitted
beyond the lobby of the Internal Rev-
enue Building until 9:45 a.m.

An agenda showing the scheduling
of the speakers will be made after out-
lines are received from the speakers.
Copies of the agenda will be available
free of charge at the hearing.

This document does not meet the
criteria for significant regulations set
forth in paragraph 8 of the proposed
Treasury Directive appearing in the
FepeEraL ReEecisTErR for Wednesday,
May 24, 1978,

By direction of the Commissioner of
Internal Revenue.
GeorGE H. JELLY,
Director, Employee Plans and
Exempt Organizations Division.

[FR Doc, 78-31878 Filed 11-13-78; 8:45 am]

[4310-05-M]
DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation and
Enforcement

[30 CFR Parts 715 and 717]
SURFACE MINING RECLAMATION AND
ENFORCEMENT PROVISIONS
Proposed Rules and Notice of Public Hearing

AGENCY; Office of Surface Mining
Reclamation and Enforcement,
(OSM), Department of the Interior,

ACTION: Proposed rules for interim
regulatory program and announce-
ment of hearing.

SUMMARY: The proposed regulations
would establish design criteria for
sedimentation ponds and head-of-
hollow fills constructed during the in-
terim regulatory program and invite
comments on consultations between
the Secretary and those who have de-
signed head-of-hollow fills. The pro-
posed regulations reflect the Secre-
tary’s reconsideration of the regula-
tions for sediment ponds and head-of-
hollow fills in light of the directives of
the District Court of the District of
Columbia.

DATES: The comment period on the
proposed rules and other published in-
formation will extend until December
18, 1978. All written comments must
be received at the address given below
by 5 p.m. on December 18, 1978. Com-
ments received after that hour will not
be considered or be included in the ad-
ministrative record for this rulemak-
ing. The Office cannot insure that
written comments received or deliv-
ered during the comment period to
any other locations than specified
above will be considered and included
in the administrative record for this
rulemaking.

A public hearing on the proposed
regulations will be held on December
14, 1978, at 9:30 a.m. in Washington,
D.C., Department of the Interior Audi-
torium, 18th and C Streets NW.,,
Washington, D.C. 20240.

ADDRESSES: Written comments
must be mailed to: Office of Surface
Mining, U.S. Department of the Interi-
or, South Building, Room 120, 1951
Constitution Avenue NW. Washing-
ton, D.C. 20040. All comments should
be clearly marked as comments on the
proposed rules for the interim regula-
tory program.

A public hearing on the proposed
regulations will be held on December
14, 1978, at 9:30 a.m. in Washington,
D.C., Department of the Interior Audi-
torium, 18th and C Streets NW,,
Washington, D.C. 20240

FOR FURTHER INFORMATION
CONTACT:

Ron Drake, Special Assistant to the
Director, Office of Surface Mining,
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Department of the Interior, Wash-
ington, D.C., 20240, 202-343-5371.

SUPPLEMENTARY INFORMATION:
1. Section 501(a) of the Surface
Mining Control and Reclamation Act
requires the Secretary to promulgate
regulations establishing an interim
regulatory program for surface coal
mining operations, The interim regula-
tions were promulgated on December
13, 197%. 42 FR 62639 (Dec. 13, 1977).
On February 27, 1978, the Secretary
adopted interim final rules modifying
the interim regulations controlling the
design of sediment ponds. 43 FR 8090-
93.

Portions of the interim regulations,
including the amended design critera
for sediment ponds, were challenged
by the coal industry pursuant to sec-
tion 526 of the act in the District
Court for the District of Columbia. As
a result of that litigation, the Secre-
tary was ordered to reconsider, in par-
ticular, 30 CFR Sections 715.17(e),
T17.1%(e) (sediment pond design crite-
ria), 30 CFR Section 715.15(b), and 25
CFR Section 177.106(b) (head-of-
hollow fills). See In Re Surface Mining
Regulation Litigation, 452 F. Supp.
327 (1978); and In Re Surface Mining
Regqulation Litigation, Mem. Op. filed
August 24, 1978.

The proposed regulations reflect the
Secretary’s reconsideration of the reg-
ulations for sediment ponds and head-
of-hollow fills in light of the afore-
mentioned directives of the District
Court for the District of Columbia.

2. Head-of-hollow fills. In litigation
contesting the interim regulatory pro-
gram, the coal industry and the State
of West Virginia challenged two spe-
cific provisions of §715.15 concerning
underdrains and compaction of spoil
in valley fills, On August 24, 1978, the
District Court for the District of Co-
lumbia kept the regulations in force,
but at the same time remanded the
regulations for reconsideration in light
of the 1978 Skelly and Loy Report.
See Surface Mining Regulation Litiga-
tion, Mem. Op. at 10 (August 24, 1978).

Pursuant to the court’s order, the
Secretary’'s reconsideration is to also
include a disclosure of the substance
of consultations the Department had
prior to the December 13, 1977 regula-
tions with individyals who have stud-
ied head-of-hollow fills. The Secretary
is require to allow all interested people
to comment on the substance of the
consultations and consider such com-
ments in the review of the regulations.

After preliminary reconsideration of
the regulations, OSM has decided to
propose a modification to the interim
regulation for head-of-hollow fill con-
struction, The new regulations would
permit a modified West Virginia rock
core system to be utilized at the dis-
cretion of the regulatory authority.
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The rock core would be designed to
direct water faliing on the surface of
the fill to a central rock core which
extends from the toe of the fill and
from the base to the surface of the
fill. As proposed, in no case may the
rock core method be used where there
is drainage from above the fill into the
fill mass, except if such fills are associ-
ated with a montaintop removal oper-
ation and are located at or near the re-
sultant ridge line, or in the case of
contour mining if such fill is located at
or near the mined seam of coal, and
providing that such fill is not larger
than 250,000 cubic yards. In the case
of mountaintop removal operations
the relatively flat disturbed area con-
tiguous to the fill may be drained to
the rock core. Thus, if such regula-
tions are adopted during the interim
regulatory program, head-of-hollow
fills could be constructed in accour-
dance with the Secretary’s December
13, 1978, requirements or, the modified
West Virginia method.

Regarding consultations prior to the
December 13, 1977 regulations, repre-
sentatives of the Department spoke
with representatives of the Skelly and
Loy consulting firm to determine the
scope and limitations of the 1977
Skelly and Loy Report on head-of-
hollow fills. Skelly and Loy consul-
tants confirmed the conclusions and
recommendations at I-3-I1-T of the
report. The substance of the key con-
sultations with Skelly and Loy is re-
flected in Skelly and Loy’s recommen-
dations which follow:

a. A rock underdrainage system
should be constructed along the hol-
low’s natural drainway with lateral
drains to each spring or seep.

(1) In fills containing less than
765,000 cubic meters or 1,000,000 cubic
yards of predominantly sandstone, the
main drain dimensions should, be not
less than 2.4 meters wide by 1.2 meters
high (8 ft. by 4 ft.); if overburden is
predominantly shale, the underdrain
should be not less than 4.9 meters by
2.4 meters (16 {t. by 8 ft.).

(2) In fills containing more than
765,000 cubic meters of predominantly
sandstone, the main drain dimensions
should not be less than 4.9 meters by
2.4 meters (16 ft. by 8 ft.); if overbur-
den is predominantly shale, the under-
drain should not be less than 4.9
meters by 4.9 meters (16 ft. by 16 ft.).
These underdrains (both main and lat-
eral) should be designed by a qualified
engineer based on assessment of site
specific geologic and physical factors.

b. All underdrains should be of dura-
ble rock with no more than 10 percent
of a size 0.3 meters (12 inches) and no
material larger than 25 percent of the
drain width.

¢. All surface drainage should be di-
verted away from the fill site to diver-
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sion ditches constructed in undis-
turbed material—these ditches should
be protected by riprap or other means
in steep grades such as outslopes.

d. The preceding recommends crite-
ria for the construction of environ-
mentally stable head-of-hollow fill
spoil disposal. It is emphasized, howev-
er, that these criteria should allow
flexibility in the surface reclamation
for sculpting and final landform to
harmonize with the loecal environment
and regional land-use plan.

Pursuant to the order of the District
Court interested persons are invited to
comment on the substance of the con-
sultations and these comments will be
considered in the review of the regula-
tions.

As required by court order, the pro-
posed regulations also reflect consider-
ation of the 1978 Skelly and Loy
Report entitled “Environmental As-
sessment of Surface Mining Methods:
“Head-of-Hollow Fill and Mountaintop
Removal.'" Skelly and Loy said,
‘& * * each mine site is physically dif-
ferent and any adopted criteria should
provide for alternative construction
techniques considerate of these physi-
cal variations * * *" p. 11.

The following discusses in detail the
basis and purpose of the proposed reg-
ulation:

Authority for these proposed sec-
tions is found in section 102, 201, 501,
502 and 515 of the Act,

Literature utilized in the prepara-
tion of these proposed regulations in-
cludes:

1. American Society of Civil Engineers,
“Geotechnical Practice for Disposal of Solid
Waste Materials”; AS.C.E. Symposium-
March 1977, Ann Arbor, Mich.

2. American Society of Civil Engineers,
“Stability and Performance of Slopes and
Embankments,” August 1969, American So-
ciety of Civil Engineers: Stabilily of Rock
Cuts. Edited by E. J. Cording, 1972.

3. American Soclety for Testing and Mate-
rials, “Instruments and Apparatus for Soil
and Rock Mechanics,'’ Special Technical

4. American Society for Testing and Mate-
rials, 1976. Soil and rock: building stones:
peat: part 19 AM. Soc. Test Matter.

5. Bishop, A. W., and Henkel, D, J., The
Measurements of Soil Properties in the Tri-
arial Test, Edward Arnold, Ltd.. London,
England, 1962. ~

6. Bishop, A. W., "The Stability of Tips
and Spoil Heaps,” Quarterly Journal of En-
gineering Geology, Vol. 6, 1973.

7. Bishop, A. W., "The Use of the Slip
Circle in the Stability Analyses of Slopes,”
Geotechnique, 1955.

8. Cedergren, H. R., Seepage, Drainage
and Flow Nets, John Wiley and Sons, Inc.,
1967

9. Chassie, Ronald G, and Goughnour
Roger D., 1976. States Intensify Efforts to
Reduce Highway Landslides, Civil Engineer-
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Applicable State and Federal laws compa-
rable to or containing simflar requirements
include but are not limited to:

1. 30 USC 801, MSHA regulations.

2. 33 USC 1151-75 Water Pollution Con-
trol Act. .

3. Chapter 20, Article 6, West Virginia
Code—"Surface Mining and Reclamation
Control Act.”

4. Chapter 20, Article 6C, West Virginia
Code—"The Coal Refuse Disposal Control
Act.”

5. “Pennsylvania Clean Streams Law,"” 35
Pa. Stat. Anno., Sec. 691.1 et seq.

6. "Solid Waste Management Act,” 35 Pa.
Stat. Anna., Sec, 6001 et seq.

5. Title 25 Pennsylvania Code, Chs. 95, 99.
101, 125.

8. Ch. 20 Art. 5, W.Va. Code, “Water Pollu-
tion Control dct.”

9. 40 CFR 136. “"Protection of the Environ-
ment."”

Proposed §715.15(a) requires con-
trolled placement utilizing current
prudent engineering practices utilized
in embankment construction for all
types of permanent fills.

Maintaining stability protects the
public and the environment from the
adverse results of failure. Compatibil-
ity with surroundings and the ap-
proved postmining land use minimizes
the adverse effects of mining as re-
quired in the Act. American Society of
Civil Engineers, 1977, Tromson, 1972,
DOE, 1977, 1978; Eliassen, 1969, Greer,
1960; Grin, 1974; National Coal Board,
1970; Skelly and Loy, 1977; Weight,
1966; West Virginia DNR, 1975 and
Wood, 1976, .

Proper engineering practices require
that all organic material be removed
to allow for proper foundation prepa-
ration before fill placement, and to
prevent the existence of weak, unsta-
ble zones within the embankment.
Topsoil must be stockpiled for later
use as required by the American Soci-
ety of Civil Engineers, 1977; American
Society of Civil Engineers, 1972;
Bishop, 1973; DOE, 1977; Greer, 1960;
Havers, 1971; Huang, 1978: Kimble,
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1974; Lambe, 1969; Leonards, 1962; Na-
tional Coal Board, 1970; USSCS, 1969;

Taylor, 1948; Terzaghi, 1967; USBOR, .

1973; US Corps of Engineers, 1971;
USDA (no date); USDOI, 1978; USN,
1963; West Virginia DNR, 1975; and
Wood, 1976.

Slope protection and vegetation of
all unprotected areas should be pro-
vided contemporaneously with con-
struction, consistent with standard
maintenance procedures for perma-
nent structures under construction.
Adams, et al., 1974; Bonny and Frein,
1973; Brundage, 1974, BOM, 1973;
Capp, et al., 1975; Capp and Gilmore;
1974; Capp and Adams, 1971 Charm-
bury and Chubb, 1973; Coalgate et al.,
1973; Czapowskyz and Writer, 1970;
Czapowskyz and Sowa, 1973; Davidson,
1974; Dean, 1972; Dean and Havens,
1971; Department of Energy (Canada),
1972; D'Appolonia, 1975; Eigenbrod,
1971; Eliassen, 1969; James, 1966;
Jones et al., 1973; Leroy, 1972; Nation-
al ASN Association, 1972; National
Coal Board, 1970; Peterson and Gesh-
wind, 1973; Riley and Rinier, 1972;
SCS, 1974; Sorrell, 1974; Spirik, 1973;
Thompson and Hutnik, 1971; Welsh
and Hutnik, 1972; White et al., 1973;
and Wood and Thiegood, 1955.

The prohibition against depressions
or impoundments is proposed to pre-
serve the structural integrity of the
fill by limiting sources of water intro-
duced into the embankment.

Limiting the use of terraces to sites
where approved by the regulatory au-
thority as necessary to control erosion
or enhance stability is proposed to
maintain embankment outslopes com-
patible with the surroundings.

The use of keyway cuts and but-
tresses is intended to increase the sta-
bility of the embankment where steep
foundation conditions necessitate spe-
cial treatment to resist the sliding
movement created by the weight of
the fill. Bishop, 1973; Chirionis, 1972;
Curry, 1977; DOE, 1977; Huang, 1978;
Lambe, 1969; Leggett, 1962; National
Coal Board, 1970; Skelly and Loy,
1977; 8CS, 1969; Taylor, 1948; Ter-
zaghi and Peéck, 1967, USBOR, 1973;
US Corps of Engineers, 1971; USN,
1963; Weigle, 1966; and Wood, 1976.

To monitor potentially hazardous
changes effectively, frequent inspec-
tions are mandatory. The proposed in-
spection procedure is standard for em-
bankment construction, both in con-
tent and frequency. The procedures
for maintaining records of inspection,
notification of the regulatory authori-
ty and certification of the construc-
tion by a registered professional engi-
neer provides quality control records
which indicate the close serutiny nec-
essary to provide for proper construc-
tion. (See 30 U.S.C. 77.215-3; WV
Code; PA Code.)
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Proposed subsection 715.15(a)(12) re-
quires subdrain networks which allow
for control of all ground water be-
neath a disposal area. Lack of control
can result in ground water saturating
portions of the fill and, as a conse-
quence, endangering the structural in-
tegrity of the embankment, The rock
underdrain fill construction is de-
signed to keep water from infiltrating
into the body of the fill.

The proposed subsection
T715.15(a)(14) requires that the founda-
tion be analyzed to assure the site is or
can be utilized without danger of foun-
dation problems during or after con-
struction. Improper foundation treat-
ment could lead to instability and vari-
ance from the purpose of the Act.
American Society of Civil Engineers,
1969; Bishop, 1962; Department of
Energy (Canada), 1972; D’Appolonia,
1975; Forrester and Whittaker, 1976;
Hvorslev, 1948; Lambe et al., 1969; Leg-
gett, 1962; Leonards, 1962; National
Coal Board, 1970; Taylor, 1948; Ter-
zaghi & Peck, 1967; Terzaghi, 1943;
USDOI, 1976; USDOI, 1968; U.S. Navy
Bureau of Yards and Docks, 1963;
Wood et al, 1976; Thomson et al.,
1972; and Department of Energy
(Canada), 1977.

Proposed §715.15(b) requires that
valley fills shall have a minimum
static factor of safety of 1.5. Reduced
factor of safety requirements for
remote areas were considered as alter-
natives, but the size and variability of
sites and the potential for significant
environmental harm negated the va-
lidity of the alternative. The 1.5 safety
factor was chosen over lower values to
insure an adequate margin of safety. A
1.5 safety factor is standard engineer-
ing practice for structures located
where failure could cause loss of life,
property damage, or significant envi-
ronmental harm. American Society of

Civil Engineers, 1977, ASCE, 1969;
Bishop, 1973; Bishop, 1955; DOE
(Canada), 1972; D’Appolonia, 1975;

Lambe and Whitman, 1969; National
Coal Board, 1970; Taylor, 1948: Ter-
zaghi & Peck, 1967, Terzaghi, 1943;
USDOI, 1976; U.S. Navy, 1963; Wood,
1976; Thompson, et al., 1972; and DOE
(Canada), 1977.

Proposed subsection 715.15(b)(2)
outlines subdrain requirements. The
main rock underdrain is constructed to
provide passage for water infiltrating
the fill. It is a common, accepted engi-
neering and construction practice to
allow surface water to infiltrate a soil
mass and to minimize the hydrostatic
pressure within the fill. Lateral inter-
ceptors insure collection and transport
of all major sources of ground water
beneath the disposal area.

The prerequisite for drains in areas
of actual or projected seepage imple-
ments requirements in section
515(b)(22)(C) of the Act and parallels
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standard engineering requirements.
American Society of Civil Engineers,
1977, American Society of Civil Engi-
neers, 1972; Ceceigren, 1965; Chassie
and Goughnour, 1976; Chironis, 1977;
DOE, 1977 Green and Raney, 1975;
Hopkins et al., 1975, Huang et al.,
1975; Lambe and Whitman, 1969; Leg-
gett, 1962; Leonards, 1972; National
Coal Board, 1970; Skelly and Loy,
1977; SCS, 1989; SCS, 1974; SCS, 1975;
Taylor, 1948; Terzaghi and Peck, 1967:
Terzaghi, 1943, USBOR, 1973; U.S.
Corps of Engineers, 1971; U.S. Corps
of Engineers, 1952; USN, 1963; Weigle,
1966; West Virginia, DNR, 1975; and
Wood, 1978.

Filters must be provided which are
compaltible with the fill, the founda-
tion, and each other. This is a stand-
ard engineering criterion which pre-
vents the potential for blockage of
drains by migration of fine materials.

The sizing criteria are derived from
standard drain design in texts and
publications, and from performance of
actual drains in the field. American
Society of Civil Engineers, 1977;
American Society of Civil Engineers,
1972; Cedergren, 1567; Chassie, 1976,
Chironis, 1977, DOE, 1977; Greene and
Raney, 1975, Hopkins, et al., 1975;
Huang, 1975; Huang, 1978; Lambe,
1969; Leggett, 1962; Leonards, 1962;
National Coal Board, 1970; Skelly and
Loy, 1977; SCS, 1969; SCS, 1974; SCS,
1975; Taylor, 1948: Terzaghi, 1967;
Terzaghi, 1943; USBOR.

Subdrain material must be durable
to prevent degradation which could
lead to blockage and subsequent fail-
ure. This is a standard design criterion
for drain design and construction,
Astin, 1976; Cedergren, 1967. DOE,
1977, Lambe, 1969; Lambe, 1951; Leon-
ards, 1962; SCS, 1969; SCS, 1975;
Taylor, 1948; Terzaghi & Peck, 1967;
USBOR, 1973; U.S. Corps of Engi-
neers, 1952; USDA (no date); and USN,
1963.

The proposed 18-inch lift require-
ment is based on additional informa-
tion which has been gathered on the
process of constructing earthfill struc-
tures in a series of horizontal lifts.
This information shows that a variety
of lift thicknesses was required for fill
construction by different methods and
contractors. The more conservative re-
quirements allowed lifts only a few
inches thick between compactions, the
less conservative allowed up to 6 feet.
Most authorities agreed that it was
the compaction and removal of pore
spaces that was important for fill sta-
bility. Because the agencies authoriz-
ing the construction of earthfill dams
and groins, both of which have possi-
ble failure consequences similar to
those of fills, require lift thicknesses
of 3 to 8 inches and because the agen-
cies have extensive experience and em-
pirical evidence for their decisions, the
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Office has proposed an 18-inch rule on
lift thickness, which varies from the
previous interim program regulations
which require 4-foot lifts. If the opera-
tor can show by continuous inplace
density monitoring that the spoil den-
sity specified in the design certified by
a registered professional engineer is
being attained throughout each lift
thickness employed, thicker lifts will
be allowed not to exceed 4 feet in
thickness. Under the proposed regula-
tions end dumping would be prohibit-
ed. American Society of Civil Engi-
neers, 1977; American Society of Civil
Engineers, 1972; Astin (no date);
Bishop and Henkel, Goughnour, 1976;
Chironis, 1977; Thomson and Podon,
1972; Cummins et al., 1965; Curtis,
1973; Depaid, 1974; DOE, 1977; Dene-
vich et al., 1976. Holtzgard Gibbs,
1956; Hvorslev, 1948; Huang et al,
1975; Huang, 1978; Kimble, 1974;
Lambe, 1969; Lambe, 1951; May, 1963;
Meyerhoff, 1970; Superfesky and Wil-
liams, 1978; Taylor, 1948; Terzaghi and
Peck, 1967; Terzaghi, 1943; USBOR,
1973; U.S. Corps of Engineers, 1971;
USN, 1963; Weigle, 1966; and Grim
and Hill (1974); Skelly and Loy (1978).

Diversion of runoff is required to
prevent erosion of which could de-
crease the overall stability of the site.
A 6-hour duration storm was consid-
ered, but the 24-hour storm produces a
peak substantially larger in total
volume than the 6-hour hydrograph.
American Society of Civil Engineers,
1969; U.S. Corps of Engineers, 1952;
Department of Energy (Canada), 1972;
D’'Appolonia, 1975; Good et al., 1970;
Leonards, 1962; Marks, 1975; SCS,
1969; SCS, 1975; Terzaghi, 1967,
USDOI, 1976; U.S. Navy Bureau of
Yards and Docks, 1963; and West Vir-
ginia Department of Natural Re-
sources (no date); Brater and King,
1976; Chow, 1959; Davis and Sovenson,
1969; Department of Energy (Canada),
1972,

The proposal to allow terraces is in-
tended to break the length of the
slope thus allowing the water to main-
tain low, nonerosive velocities. All
slope values proposed are standard
slopes for fill construction which are
fiat enough to limit or retard erosion.
American Society of Civil Engineers,
19%2; Chironis, 1977; Aury, 1977; Elias-
sen, 1969; Greene, 1960; Greene, 1975;
Grim, 1974; Kimble, 1974; SCS, 1969;
USDA (no date);, and West Virginia
DNR, 1975,

A maximum 2:1, lv:2h outslope limi-
tation is proposed, as also specified by
MSHA in 30 CFR 77.214. This slope re-
flects combinations of accessibility and
stability.

Proposed § 715.15(¢c) contains the re-
quirement for placing spoil fills in the
uppermost reaches of the drainage
area to reduce the size of drainage
areas necessary to be controlled. The
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rock core chimney drain allowance was
based on the following course of
events. On December 13, 1977, final
rules were adopted for the interim sur-
face mining reclamation and enforce-
ment program developed pursuant to
the Act. These rules covered the dis-
posal of spoil from surface mining in
areas other than mine workings of ex-
cavations, and specifically authorized
the rock underdrain system of fill con-
struction. Following adoption of rules,
the Office received petitions for
change of the Federal rules affecting
head-of-hollow fills. The Office insti-
tuted an investigation of the allega-
tions of the petitions, which result in
these proposed revisions of the earlier
rules.

Petitions from the State of West
Virginia and from coal mine operators
in that State alleged that the Office
was being too narrow in defining only
one construction method for building
head-of-hollow fills. They claimed
that the '“rock core system’ author-
ized in West Virginia provided as
much, or more, protection as the “rock
underdrain system” in the interim
program. Several  professional engi-
neers have expressed concern with
long-term clogging of the rock core by
fine-grained sediment in the drainage
and in some cases piping (internal ero-
sion) caused by the flow of water
within the fill which could lead to in-
stability and potential failure of the
fill. To date the Office is not con-
vinced that rock core fills are poten-
tially less stable than the rock under-
drain fills.

Some engineers have expressed
doubt that the rigorous West Virginia
construction requirements could be
adequately monitored in a State that
was just beginning a strict inspection
program and that inadequate engi-
neering practices would be more likely
to result in failure in the rock core
system, It is critical that the rock core
maintain its permeability throughout.
If one impermeable section is placed
or if a section become impermeable,
the result could be disastrous. On the
basis of the investigation, the Office is
proposing a permanent program revi-
sion to the regulations permitting the
rock core system of head-of-holiow
fills to be used at the discretion of the
regulatory authority with adequate in-
spection and supervision. At the same
time, the Office is instituting a formal
study through the National Academy
of Engineering to investigate, in
depth, the potential for failure of the
types of head-of-hollow fills.

The rock core drain system is de-
signed to direct water falling on the
surface of the fill to a central rock
core by means of surface grading. The
rock core extends from the toe to the
head of the fill and from the base to
the surface of the fill. A system of lat-

eral underdrains will dispose of water
from seeps emerging beneath the fill
Pilters are provided for the core and
subdrains. A drainage pocket of less
than 10,000 gallon capacity at the
head of the fill is designed to handle
surges from heavy runoff conditions,

The major advantage of the rock
core construction appears to be its
ability to cope with long-term differ-
ential settlement of the fill that re-
sults in a surface grade toward the
center of the fill, where settlement is
usually greatest. In areas where such
settlement is unavoidable, the regula-
tory authority might specify rock core
drains as the construction method; in
other areas, diversion of the water
from the fill might be the preferred
construction method. Other criteria
such as side hill conditions, shot spac-
ing, or haulage methods could affect
the design of the fill. For both cases,
the key to preventing erosion is ade-
quate design and construction of diver-
sion and surface drainage systems. In
all cases, only the precipitation that
falls on a fill may run over it. The
path such precipitation travels should
be the one that minimizes erosion.
Lateral interceptors insure collection
and transport of all major sources of
ground water beneath the disposal
area. This is a standard design crite-
rion for drains and may be found in
numerous soil mechanics and engi-
neering references. Greene and Raney,
1975; Skelly and Loy, 1877, 1978; and
West Virginia DNR, 1975.

3. Buffer zones. Pursuant to the deci-
sion of the District Court for the Dis-
trict of Columbia, In re Surface
Mining Regulation Litigation, Mem.
Op. at 17 filed August 24, 1978, the
Secretary is required to receive addi-
tional comments concerning the
buffer zone requirements of
§715.17(d). The court reasoned that
although the Secretary had pointed to
ample support for the regulation, the
sources relied upon in the Govern-
ment’s brief were not listed in the cer-
tified index in reference to
§715.17(dx3). Therefore, the Secre-
tary was directed to reconsider the
regulation in light of additional com-
ments received. Section 715.17¢d)3)
reads as follows:

(3) Buffer zone. No land within 100 feet of
an intermittent or perennial stream shall be
disturbed by surface coal mining and recla-
mation operations unless the regulatory au-
thority specifically authorizes surface coal
mining and reclamation operations through
such a stream. The area not to be disturbed
shall be designated a buffer zone and
marked as specified in § 715.12.

It is generally recognized that a
buffer zone or “filter strip" of undis-
turbed land located between a dis-
turbed area and a stream acts to pro-
tect the stream from sediment-bearing
water flowing from the disturbed area.
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The vegetation and undisturbed soil
within the filter strip has the effect of
filtering significant amounts of pollut-
ed water before it directly enters the
stream. Grim and Hill, 1974, Environ-
mental Protection in Surface Mining
of Coal, U.S. Environmental Protec-
tion Agency, p. 118.

The Grim and Hill publication ex-
pressly states that, at a minimum, a
100-foot filter strip should be retained
belween a disturbed area (such as a
haul road) and a stream (p. 118):

Experience has shown that a protective
strip of absorbent undisturbed forest soil be-
tween the road and stream usually prevents
muddy road water from reaching streams.
This strip, often called a filter strip, should
be wide enough to absorb all the muddy
water that runs off road surfaces. A mini-
mum distance of 100 feet (30.5 meters) is
recommended between the road and stream.
(Footnote omitted.)

An identical recommendation is con-
tained in Guidelines for Construction
of Mine Roads, Region 10, U.S. Envi-
ronmental Protection Agency, which is
included as appendix D to Grim and
Hill at p. 255. In addition, in Weigle
(1965), the author recommends a filter
strip at least 50 feet wide if the slope
is nearly level. If the slope is very
steep, i.e,, 70 percent grade, a 165-foot
wide filter strip is recommended. For
medium slopes, i.e., 40 percent grade, a
minimum 105-foot filter strip is
deemed appropriate. Moreover, at
least two States presently require 100-
foot wide buffer zones between dis-
turbed areas and streams. Alabama
Guidelines for Minimizing the Effects
of Surface Mining on Water Quality,
p. 2. Kentucky Revised Statues
350.085(4).

The Secretary’s choice of the 100-
fool buffer zone appears to be well
supported by technical literature and
State legislation in the field. In ac-
cordance with the court's order of
August 24, 1978, the Office invites ad-
ditional comments on the regulation
and technical literature and State leg-
islation supporting the requirement.

4. The design criteria for sediment
ponds. In brief, the February 28, 1978,
design criteria for sedimentation
ponds required operators to: (a) Con-
sider surface area in the design of
ponds in order to achieve effluent
limitations; (b) provide a sediment
storage volume equal to 0.2 acre-feet
per acre of disturbed area within the
upstream drainage area unless the op-
erator uses.onsite or point-of-origin ac-
tivities to reduce the required 0.2 acre-
feet per acre of disturbed area storage
volume; and (¢) provide 24-hour theeo-
retical detention time for inflow or
runoff entering the pond(s) from a 10-
year, 24-hour precipitation event. The
0.2 acre-feet per acre of disturbed area
sediment storage volume requirement
could also be reduced by the regula-
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tory authority upon a showing that
lesser sediment yields were appropri:
ate. Additionally, a credit system was
established to allow for the reduction
of the 24-hour theoretical detention
time.

On May 3, 1978, the District Court
for the District of Columbia enjoined
enforcement of the design criteria for
sedimentation ponds contained at
§§ 715.17(e) and T17.17(e) of the regu-
lations until the Secretary considered
comments on the interim final rules,
published final rules and the court re-
viewed the merits of the rule. Based
upon a prediction of imminent irrepar-
able harm to plaintiffs coupled with a

lack of an effective review remedy, the -

court found it necessary to stay the in-
terim final rules to allow for adequate
judicial review prior to making coal
operators subject to the sediment
pond design criteria.

Ten witnesses testified at a public
hearing on the interim final rules on
March 15, 1978, and 20 additional writ-
ten comments were received by the
close of the comment period on March
29, 1978.

The major issues raised at the hear-
ing and in written comments can be
summarized as follows:

(a) Commenters said sediment ponds
are not always the "best technology
currently available” to minimize dis-
turbances to the prevailing hydrologic
balance. According to commenters, op-
erators should be allowed the discre-
tion to use other methods to achieve
effluent limitations. Commenters 1, 3,
4,5, 10, 11, 186, 17, 20, 24, 217.

(b) Commenters sald there are no
data to support the sediment storage
volume requirement for sedimentation
ponds. According to commenters the
sediment storage volume standard of
0.2 acre-feet per acre of disturbed area
within the upstream drainage area is
arbitrary and capricious as a national
standard. They said it was derived
from a 1974 study by Willie Curtis,
“Sediment Yield From Strip-Mined
Watersheds in Eastern Kentucky,”
which was undertaken on steep slope
mining operations during the days of
“shoot and shove” mining methods.
Consequently, 0.2 acre-feet per acre
sediment storage volume was not
viewed as a proper design factor for
sediment ponds in the eastern or west-
ern United States under more restric-
tive standards of the Surface Mining
Act and regulations. Commenters 1, 3,
4,11, 13, 14, 19, 20, 24.

(c) Commenters said OSM had inter-
preted the 0.2 acre-feet number as a

sediment storage figure rather than its -

intended purpose as a guideline for
total pond volume. According to com-
menters, in Curtis’ work the 0.2 acre-
feet per acre of disturbed area storage
volume was not only sediment storage
volume but also sufficient water stor-
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age to provide adequate retention
time. Furthermore, commenters went
on to say his study assumed no pond
sediment removal. Commenters 1, 11,
20.

(d) Commenters said the 24-hour
theoretical detention time for the
design inflow or runoff entering sedi-
mentation ponds for a 10-year, 24-
hour precipitation event was arbitrary
and capricious and lacked technical
foundation. Commenters 1, 3, 10, 186,
20, 27.

Based upon consideration of com-
ments submitted on the interim final
rules and the following technical lit-
erature, the Office proposes to require
sedimentation pongds in conjunction
with other sediment control measures
as “best technology currently availa-
ble” to prevent to the extent possible
additional contributions of suspended
solids to streamflow or runoff outside
the permit area. See section 515(b)(10)
of the Act. It appears to be well estab-
lished that sedimentation ponds used
with other sediment control measures
are “state of the art” for controlling
sedimentation from surface coal
mining operations. The Environmental
Protection Agency (EPA) has under-
taken a number of studies to deter-
mine the best methods for contrelling
sediment laden flow. EPA studies have
concluded that sedimentation ponds
are the key to controlling sediment.
According to EPA, such ponds are
“the most effective structures for trap-
ping sediment.” The conventional
method for controlling sediment that
reaches the periphery of the mining
operations is through the construction
of a sediment retention pond to inter-
cept the surface runoff before it leaves
the mining site. Erosion and Sediment
Control—Surface Mining in the East-
ern United States, at 65 (1976). An-
other EPA study indicates sediment
ponds are the last line of defense
(treatment) before the water leaves
the mine area. Hill, Sedimentation
Ponds—A Critical Review, at 2 (Octo-
ber 1976). According to one of the
leading commentators in the field,
sediment ponds should be located as
close to the sediment sogrce as possi-
ble and before drainageways reach Lhe
main stream. Grim and Hill, Environ-
mental Protection in Surface Mining
of Coal, EPA-670/2-74-093 at 103 (Oc-
tober 1974).

Also, several States, including West
Virginia, Pennsylvania, Kentucky, and
Montana now require sediment ponds
as part of the mining operations. Hill,
at 13 (1977,

Simply stated, sediment ponds are
structures used to slow down water
runoff in order to allow sediment par-
ticles to settle out. The ponds must
provide sufficient water storage
volume to detain the runoff long
enough for particle settling. As the re-
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servior fills due to trapped sediment,
the water storage capacity decreases.
Therefore, additional sediment storage
volume must be provided in order to
prevent the total volume of the reser-
voir from falling below the volume re-
quired for particle settlement.

To draw out the water in the pond
at a controlled rate so as to assure the
required water detention time, a pipe
is placed through the pond embank-
ment. If the runoff overtops the em-
bankment, erosion could occur which
can ultimately lead to pond failure
and hazards to life downstream. For
this reason, sufficient discharge capac-
ity must be provided from the pond in
the form of an emergency spillway to
eliminate the possibility of overtop-
ping the embankment on rare precipi-
tation events,

In mountainous areas several small
ponds in series may be more desirable
because of topographic constraints.
Passing water from one pond to an-
other can also improve detention time.
Moreover, one small pond can be used
to pretreat or remove the bulk of the
large particles thus reducing the need
to clean out a larger polishing pond.
Hill, at 14 (1977). 2

The mechanics of sediment laden
flow are complex. The major factors
governing the efficiency of a sediment
pond are the geometry of the basin,
the inflow hydrograph, the inflow
sediment graph, the outlet design, the
hydraulic behavior of the flow within
the basin, control devices within the
basin which minimize short circuiting,
turbulence, and resuspension, the
characteristics of the sediment and
the settling behavior of the suspended
sediment particles and the detention
time. Ward, Simulation of the Sedi-
mentology of Sediment Detention
Basins at 32 (1977); Oscanyan, Design
of Sediment Basins for Construction
Sites (1975).

In addition to a sediment pond,
other sediment control measures
which may be necessary to achieve
and maintain applicable effluent limi-
tations include the use of vegetative
buffers, sediment traps, sand bags,
straw bales, /and log and pole struc-
tures. Grim and Hill, at 102 (1974);
Erosion and Sediment Control Surface
Mining in the Eastern United States,
60-65 (1976).

The Department proposes to allow
operators and the regulatory authori-
ty to select the mix of sediment con-
trol measures to be used in conjunc-
tion with sediment ponds to achieve
applicable water quality standards.

Legal authority: Sedimentation pond
design criteria are supported by sec-
tions 102, 201cc), 501(b), 502,
515(b)(10), 515(bX24) and 516 of the
Act. See also Surface Mining Regula-
tion Litigation, Civil Action No. 78-162
at 3 (Mem. Op. August 24, 1978).
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Sediment storage wvolume. Subsec-
tions 715.17(e) and 717.17(e) (i) and (ii)
of the proposed regulations provide
methods for calculating the required
sediment storage capacity to store the
expected sediment accumulation in
the reservoir during its useful life.

Two methods are used for making
the computations and both are accept-
able in this proposed regulation. First,
the operator may use the universal
soil loss equation (USLE), qully ero-
sion rates and the appropriate sedi-
ment delivery ratios. The universal
soil loss equation projects the sheet
rill and qully erosion from disturbed
areas as a function of rainfall energy,
soil erodibility characteristics, length
and steepness of slope, and the type of
cover present. Proceedures for making
the USLE predictions are well estab-
lished and accepted by the engineering
and scientific community. Meyer, Sedi-
ment Yields from Roadsides: An Appli-
cation of the Universal Soil Loss Equa-
tion, at 289, (Dec. 1975); Boysens, A
Procedure for Estimating Urban Sedi-
ment Yield, at 3, (Dec. 1975); Haan,
Hydrology and Sediment Control from
Surface Mined Areas, at 5.1 (1978);
Wischmeir, Predicting Rainfall Ero-
sion Losses from Cropland East of the
Rocky Mountains, (1965); USDA, 1975,
Procedure for Computing Sheet and
Rill Erosion on Project Areas, SCS
Technical Release No. 5 (Rev.); Heine-
man, Volume Weight of Reseroir Sedi-
ment, 181-197 (1962),

The sedimentation pond must be de-
signed to store sediment volume from
the drainage areas to the pond for a
minimum of 3 years. This minimum
design requirement is proposed to
assure that ponds have sufficient sedi-
ment capacity to last the duration of
the surface coal mining and reclama-
tion operation. Hill, Sedimentation
Ponds—A Critical Review, at 11 (1977).
For some area mines the pond may
need to collect sediment for more than
3 years. Therefore, it is expected that
sediment storage volume will have to
be increased to accommodate the addi-
tional sediment volume. Hill, at 11
(1977). Alternatively, adequate sedi-
ment storage voilume may be main-
tained by more freguent removal of
sediment,

The universal soil loss equation and
the qully erosion rates must be used in
conjunction with a delivery ratio be-
cause some of the sediment eroded
from disturbed areas is deposited
before reaching the reservoir by natu-
ral vegetation, stream channels, and
mine pits. The gross erosion from the
surface coal mining operation reduced
by a delivery ratio quantifies this
effect. Procedures for making these
caleulations are summarized in Haan,
at 548 (1978); and USSCS National En-
gineering Handbook Section 3.

Alternatively, an operator may
design the pond with a sediment stor-
age volume of 0.1 acre-feet for each
acre of disturbed area within the up-
stream drianage area. The basis for 0.1
acre-feet for each acre of disturbed
area as an initial design requirement is
a study by Curits, Sediment Yield
from Strip mines Watersheds in East-
ern Kentucky (1974). Five settling
basins were studied in Breathitt
County, Ky., to measure the sediment
yield from surface mined watersheds.
Data collected included disturbed
area, storage area, sediment yield, and
accumulated precipitation. According
to the study, methods of mining and
handling the overburden were the
major factors controlling sediment
yvield. Likewise, reclamation measures,
including prompt revegetation, were
determined to be important to mini-
mize the sediment yield. He then con-
cluded that the design criterion of 0.2
acre-feet for each acre of expected dis-
turbance be retained. This recommen-
dation was qualified, however, to the
extent that mining and reclamation
methods were refined and improved.

One commenter has submitted up-
dated unpublished data collected by
Curtis at the same sites between 1973
and 1977. All the data collected by
Curtis are now available for public
comment and analysis. The data show
considerable disparity in sediment
yvields depending upon the type of
mining operation. A 0.2 acre-feet per
acre of disturbed area storage volume
requirement is probably justified for
operations with poor onsite mining
and reclamation methods. Curtis, at 99
(1974).

Based upon this data the Depart-
ment proposes 0.1 acre-feet per acre of
disturbed area as a starting point for
determining required storage volume
for sediment ponds. A 0.1 acre-feet per
acre of disturbed area sediment stor-
age volume standard appears justified
based upon anticipated compliance
with the interim mining and reclama-
tion regulations. If the operator uti-
lizes additonal onsite erosion and sedi-
ment control  measures, such as
prompt and progressive backfilling,
prompt revegetation, adequate mulch-
ing, and sediment traps, the regula-
tory authority may approve a sedi-
ment storage volume not less than
0.035 acre-feet for each acre of dis-
turbed area within the upstream
drainage area. To obtain the reduction
in sediment storage volume, the opera-
tor must show the sediment removed
by other control methods is equal to
the reduction in sediment storage
volume. Thus 0.035 acre-feet for each
acre of disturbed area is proposed as a
nationwide minimum sediment storage
volume for sedimentation ponds,
Simpson, Westmoreland Resources,
Comments on the Interim Final Rules,
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(March 23, 1978); National Coal Asso-
ciation, Comments and data on the
proposed interim regulatory program,
Oct. 1977. Robbins, Comments on the
Interim Final Rules, (March 15, 1978).

Detention time. The pond must also
be designed to detain sediment laden
water for a period of time sufficient to
allow the water to come to rest and
clarify itself. This pond *“theoretical
detention fime" is defined as the aver-
age time that the design flow is de-
tained within the sediment pond.
Haan, Hydrology and Sediment Con-
trol from Surface Mined Areas, at 6.6
(1978).

The Department proposes that each
sediment pond provide a 24-hour theo-
retical detention time for the water
inflow or run-off entering the ponds
from a 10-year 24-hour precipitation
event, The design storm event is based
upon EPA regulations, 42 FR 21380
and the development document for in-
terim final effluent limitation guide-
lines and new source performance
standards (1976).

The regulatory authority is to deter-
mine runoff by considering soil type,
ground cover, slope, moisture condi-
tions, and other physical characteris-
tics. A 24-hour theoretical detention
time is a necessary starting point to
capture sediment laden flow from sur-
face coal mining operations. It appears
that trap efficiencies greater than 90
percent will be required if water qual-
ity standards are to be maintained.
Ward, at 30 (1978). Studies of actual
pond detention time versus theoretical
detention time have shown the actual
detention time to be 30 to 70 percent
theoretical detention time with most
ponds falling into the lower category.
Hill, at 11 (1977). Assuming sedimenta-
tion ponds are approximately 50 per-
cent efficient, to obtain 94 percent re-
moval efficiency, 12 hours actual de-
tention time is necessary. Kathuria, at
56 (19786).

Sedimentation ponds designed with
a 24-hour theoretical detention time
are in use. For example, sedimentation
ponds in Poland are typically designed
with detention times of inflow from 1
to 5 days. A study of ponds in Poland
show actual detention time to be two
to four times less than the theoretical
time. Janiak, Purification of Waters
from Lignite Mines, at 59, May 1975.

The regulatory authority is author-
ized to approve a theoretical detention
time not less than 10 hours when the
person engaged in surface coal mining
operations has demonstrated that the
improvement in sedimentation remov-
al efficiency is equivalent to the reduc-
tion in detention time as a result of
pond design, size distribution of parti-
cles, or specific gravity of particles.
The pond effluent must also be shown
to achieve and maintain applicable ef-
fluent limitations. The 10-hour theo-
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retical detention time specified is pro-
posed as the minimum time necessary
to separate by gravitational settling
suspended particles that commonly
occur from surface mined areas, Gen-
erally, single basins which provide an
average detention time less than 10-
hours, will not meet applicale effiuent
limitations, Hill (1977).

The Office proposes to allow the
regulatory authority to approve a
theoretical detention time less than 24
hours when the person has demon-
strated to the regulatory authority
that chemical treatment will achieve
and maintain the applicable effluent
limitations; is harmless to flora and
fauna; is planned ‘under the supervi-
sion of a registered professional engi-
neer; and the treatment facility is op-
erated by a qualified person. Chemical
treatment or flocculants can be ap-
plied to the water to cause the parti-
cles to come together with each other
or with a heavier chemical to facilitate
settling. Fine silts and clays often
carry a negative charge, which causes
the particles to repel each other and
stay in suspension for longer times.
Chemical treatment is sometimes nec-
essary to affect negatively charged col-
loidal articles causing them to become
attracted to each other and form
larger masses which settle out. Types
of coagulant include metal salts (alu-
minum sulfate, ferrous sulfate, ferric
chloride), metal hydroxides (alumi-
num hydroxide, calcium hydroxide),
and synthetic polymers or polyelectro-
lytes (anionic; cationic, nonionic). Se-
lection of the coagulant and the re-
quired dosage is an important factor in
design of a chemical treatment system.
Erosion and Sediment Control—Sur-
face Mining in the Eastern United
States, at 69 (1976).

The use of chemical flocculating
agents is beginning to see more wide-
spread use. In the past, polymer elec-
trolytes and several other chemicals
have been widely used in water treat-
ment facilities. Flocculating agents
provide an economic solution to meet-
ing water quality goals on large sur-
face mining areas. On three water-
sheds near Centralia, Wash., water
quality was maintained within the ap-
plicable effluent limitations for an es-
timated cost of $10 per acre of runoff.
Suppliers of chemical agents indicate
they are now being widely used
throughout the United States. Ward,
at 24 (1978). See also Ward, at 59
(1977); Janiak at 67 (1975); Kathuria,
at 5 (1976). See also H.R. Report No.
95-218 (1977).

In the domestic water treatment
field, alum and ferric chloride have
been used to reduce suspended sedi-
ment. In England, wire baskets filled
with alum brickettes are placed in the
inflow channels leading to sedimenta-
tion ponds. Hill, at 18, 19 (1977).
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Dewatering. Subsection 715.17(e)X4)
requires a nonclogging dewatering
device (which can be a principal spill-
way) to achieve and maintain the re-
quired theoretical detention time. The
dewatering device and the principal
spillway are required to pass the
runoff resulting from a 10-year 24-
hour precipitation event without use
of the emergency spillway. If the
design flow passes through the emer-
gency spillways, there is no practical
way to detain it. Thus, the detention
time would be inadequate. For this
reason, flow through the emergency
spillway is restricted to precipitation
events exceeding the 10-year 24-hour
event. Erosion and Sediment Control—
Surface Mining in the Eastern United -
States, Vol. 2 at 55 (1976); Hill, at 17
(1977); Haan, at 6.1-6.27 (1978).

The sediment pond dewatering de-
vices may be designed in a number of
ways. One method is to place the inlet
of the principal spillway (usually a

- pipe spillway) at the elevation of the

required sediment storage. A second
method would be to place the inlet ele-
vation of the principal spillway at an
elevation above the required sediment
storage elevation. If this latter alter-
native is selected, sediment cleanout
would not be necessary when sediment
accumulates to 60 percent of the re-
quired sediment volume. However, the
reduction in settling storage must not
reduce the actual detention time
below the theoretical detention time.

Short-circuiting. To assure that
actual detention time approaches
theoretical detention time, the De-
partment proposes that sedimentation
ponds shall be designed, constructed
and maintained to prevent short-eir-
cuiting. Short-circuiting is caused by
high velocity jet action of incoming
water, waye action, inlet and outlet
design. Hill, at 10 (1976). The shape of
the pond has a major bearing on
short-circuiting of flow. Teardrop and
tooth-shaped ponds usually have less
short-circuiting than elongated ponds
perpendicular to the inlet. A long,
narrow, snake-shaped pond would
probably be the best shape. Hill, at 16
(1977). Methods of minimizing short-
circuiting include baffles, partitioning
the pond into chambers, maintaining a
length-to-width ratio of 5 to 1, con-
structing an energy dissipator at the
pond entrance, modifying the inflow,
or adding two or more basins in series.
Erosion and Sediment Control—Sur-
face Mining in the Eastern United
States, at 68 (1976). See also Ward, at
57 (1977); Janiak, at 59 (1975);
Schiebe, Control of Water Retention
Time in Small Reservoirs, ASAE Meet-
ing (1977).

Sediment removal. Subsection
715.17(e)(8)(h) generally requires sedi-
ment removal when the volume of
sediment accumulates to 60 percent of
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the required sediment storage volume.
This requirement 1is necessary 1o
assure that the pond has adequate
sediment storage as a reserve for
future precipitation events inasmuch
as runoff events are not entirely pre-
dictable. Additionally, the remaining
water volume (40 percent of required
sediment volume) reduces the velocity
inflows and decreases the change for
scour and resuspension of previously
settled sediment. When resuspension
occurs, the concentration of suspended
solids in the outflow has been shown
to exceed the concentration of the
inflow to the pond. Erosion and Sedi-
ment Control—Surface Mining in the
Eastern United States, Vol. 2 at 53
(1976); Hill, at 11, 13, 14 (1976); Kath-
uria, Effectiveness of Surface Mine
Sedimentation Ponds EPA 600/2-76-
117 (1976); Haan, at 6.1-6.27 (1978);
Oscanyan, Design of Sediment Basins
for Construction Sites (1975),

General design rtequirements. A
number of other standard design and
construction requirements are pro-
posed in the regulations. These in-
clude spillway design, required free-
board, allowance for settlement, mini-
mum top width, required embankment
side slopes, foundation preparation,
fill materials and placing, spreading,
:nd compaction requirements. These
are general minimum requirements re-
guired in construction of similar sized
ponds. USSCS, Practice Standard 378-
Pond.

The sediment storage volume, and
detention time requirements proposed
are identical to requirements proposed
for the permanent program regula-
tions. 43 FR 41885 (Sept. 18, 1978).
However, the Office proposes to allow
the requirements to be relaxed for
steep slope mining during the interim
program. Under the proposed regula-
tions the regulatory authority would
be authorized to grant a limited waiver
from the pond design criteria if the
operator demonstrates that ponds con-
structed in accordance with the crite-
ria would jeopardize public health or
safety or result in contributions of sus-
pended solids to streamflows in excess
of the incremental sediment volume
trapped in the sediment pond designed
to fully comply with §715.17(e) (1)-
(22). Sediment released during the
construction of the sediment pond
should not be included in determining
contributions of suspended solids in
excess of the incremental sediment
trapped.

The regulatory authority's discre-
tion to relax the design criteria is care-
fully conditioned upon the operator
implementing special control measures
in conjunction with a sediment pond
or series of sediment ponds which
comply with the design criteria to the
maximum extent possible.
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Furthermore, to assure that such
sediment control measures are an ade-
quate substitute, the operator must
submit a plan which includes a quanti-
tative analysis demonstrating that
onsite measures will achieve and main-
tain applicable effluent Ilimitations.
Moreover, the operator would be re-
quired to depict the location of all
onsite control measures to facilitate
inspection and enforcement.

The Office proposes this waiver
from explicit design criteria for the in-
terim program only. The Office be-
lieves the adaption of technology for
sediment control.can be advanced at a
pace which will militate against the
necessity for such a waiver in the per-
manent regulatory program. This posi-
tion is based on the growing use of
flocculants as a means to settle sedi-
ment.,

Alternatives considered. The Office
considered a number of alternatives to
the design criteria proposed for sedi-
ment ponds. The Office weighed al-
lowing coal operators to use any sedi-
ment control measures to achieve and
maintain applicable effluent limita-
tions and control sediment. However,
based upon the literature in the field,
it appears unlikely that water quality
standards will be achieved and main-
tained without sediment ponds.

Second, the Office considered alter-
native sediment storage volumes, de-
tention times and dewatering devices
for sediment ponds. For example, 0.2
acre-feet per acre of disturbed area
was considered as a national standard
and preliminary rejected as unneces-
sary for all surface coal mining oper-
ations. Also a 10-hour theoretical de-
tention time was rejected as inad-
equate for the initial design require-
ment for sediment ponds. In this
regard, the literature appears to say
that sediment ponds must be designed
with trap efficiencies exceeding 90 per-
cent to achieve and maintain water
quality goals. Therefore the Office has
proposed a 24-hour theoretical deten-
tion time corresponding to 94 percent
efficiency. This initial design require-
ment can be reduced by appropriate
control measures.

Dated: November 7, 1978.

JOAN M. DAVENPORT,
Assistant Secretary
Energy and Minerals.

Chapter VII of title 30 of the Code
of Federal Regulations is amended as
follows.

PART 715—GENERAL PERFORMANCE
STANDARDS

A. 30 CFR §715.15(a) and (b), is
amended as follows:

1. Paragraphs (a) and (b) are revised.

2. New paragraph (c) is added.

§715.15 Disposal of spoil and waste mate-
rials in areas other than the mine
workings or excavations.

(a) Disposal of excess spoil: General
requirements,—(1) Spoil not required
to achieve the approximate original
contour shall be hauled or conveyed to
and placed in designated disposal
areas within a permit area other than
mine working or excavations, only if
the disposal areas are authorized for
such purposes in the approved mining
and reclamation permit and only in ac-
cordance with paragraphs (a)(c) of
this section. The spoil shall be placed
in a controlled manner to ensure—

(i) That leachate and surface runoff
will not degrade surface or ground
waters or exceed the effluent limita-
tions of § 715.17.

(ii) Stability of the fill; and

(iii) That the land mass is suitable
for reclamation and revegetation com-
patible with the natural surroundings.

(2) The fill shall be designed using
recognized professional standards, cer-
tified by a registered professional engi-
neer, and approved by the regulatory
authority.

(3) All vegetative and organic mate-
rials shall be removed from the dispos-
al area and the topsoil shall be re-
moved, segregated and replaced under
§715.16 before spoil is proved by the
regulatory authority, organic material
may be used as mulch or may be in-
cluded in the topsoil to control erosion
to promote growth of vegetation, or to
increase the moisture retention of the
soil,

(4) Slope protection shall be pro-
vided to minimize surface erosion at
the site. All disturbed areas including
diversion ditches that are not rip-
rapped shall be vegetated upon com-
pletion of construction.

(5) The disposal areas shall be locat-
ed on the most moderately sloping and
naturally stable areas available as ap-
proved by the regulatory authority. If
such placement provides additional
stability and prevents mass movement, -
fill matrials suitable for disposal shall
be placed upon or above a natural ter-
race, bench, or berm.

(6) The spoil shall be hauled or con-
veyed and placed in a controlled
manner, concurrently compacted as
necessary to ensure mass stability and
prevent mass movement, covered, and
graded to allow surface and subsurface
drainage to be compatible with the
natural surroundings, to insure long-
term stability.

(7) The final configuration of the fill
must be suitable for postmining land
uses approved in accordance with
§715.13 except that no depressions or
impoundments shall be allowed on the
completed fill.

(8) Terraces shall not be constructed
unless approved by the regulatory au-
thority.
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(9) Where the slope in the disposal
area exceeds lv:2.8h (36 percent), or
such lesser slope as may be designated
by the regulatory authority based on
local conditions, keyway cuts (excava-
tions to stable bedrock), or rock toe
buttresses shall be constructed to sta-
bilize the fill. The slope or original
ground at the toe of the fill shall not
exceed lv:5h (20 percent).

(10) The fill shall be inspected for
stability by a registered engineer or
other professional specialist approved
by the regulatory authority during
critical construction periods and at
least quarterly throughout construe-
tion to ensure removal of all organic
material and topsoil, placement of un-
derdrainage systems, proper installa-
tions of surface drainage systems,
proper placement and compaction of
fill materials, and proper revegetation.
The registered engineer or other quali-
fied professional specialist shall pro-
vide to the regulatory authority a cer-
tified report within two weeks after
each inspection that the fill has been
constructed as specified in the design
approved by the regulatory authority,
and a copy of the report shall be re-
tained at the mine site by the person
who conducts the surface mining ac-
tivities.

(11) Coal processing wastes shall not
be comingled with spoil and disposed
in head-of-hollow fills, and may only
be disposed in other excess spoil fills if
such waste is—

(i) Demonstrated to be nontoxic and
nonacid forming; and

(ii) Demonstrated to be consistent
with the design stability of the fill.

(12) The disposal area shall not con-
tain springs, natural watercourses, or
wet-weather seeps unless lateral drains
are constructed from the wet areas to
the underdrains in a manner that pre-
vents infiltration of the water into the
spoil pile.

(13) If any portion of the fill inter-
rupts, obstructs, or encroaches upon
any natural drainage channel, the
entire fill is classified as a valley or
head-of-hollow fill and must be de-
signed and constructed in accordance
with the requirements of paragraphs
(b) and (e) of this section respectively.

(14) The foundation and abutments
of the fill shall be stable under all con-
ditions of construction and operation.
Sufficient foundation investigation
and laboratory testing of foundation
materials shall be performed in order
to determine the design requirements
for stability of the foundation. Analy-
ses of foundation conditions shall in-
clude the effect of underground mine
workings, if any, upon the stability of
the structure.
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(15) Excess spoil may be returned to
underground workings only in accord-
ance with a spoil disposal program ap-
proved by the regulatory authority
under 30 CFR 784,14,

(b) Disposal of excess spoil. Valley
fills.—Valley fills shall meet all of the
requirements of paragraph (a) of this
section and the additional require-
ments of this section.

(1) The fill shall be designed to
attain a long-term static factor of
safety of 1.5 based upon data obtained
from subsurface exploration, geotech-
nical testing, foundation design, and
accepted engineering analyses.

(2) A subdrainage system for the fill
shall be constructed in accordance
with the following:

A system of underdrains constructed
of durable rock shall—
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(i) Be installed along the natural
drainage system;

(ii) Extend from the toe to the head
of the fill; and

(iii) Contain lateral drains to each
area of potential drainage or seepage.

(3) A filter system to insure the
proper functioning of the rock under-
drain system shall be designed and
constructed using standard geotechni-
cal engineering.

(4) In constructing the underdrains,
no more than 10 percent of the rock
may be less than 12 inches in size and
no single rock may be larger than 25
percent of the width of the drain.
Rock used in underdrains shall meet
the requirements of paragraph (b)5)
of this section. The minimum size of
the main underdrain shall be:

Total amount of fill material

Minimum size of

Predominant type of fill drain, in feet

material
Width Height
Less than 1,000,000 yd Sandstone 10 5
Do Shale 16 8
More than 1,000,000 yd Sandstone 16 8
Do Shale 16 16

(5) Rock used shall not have less
than 50 percent wear in 500 revolu-
tions in the Los Angeles Rattler Test
(AASAHTO T-96-70), shall not have
less than 15 percent weight loss in 5
cycles of the Sodium Sulfate Test
(ASTM C088, AASHTO T-1-4), and
shall not contain less than 30 percent
by volume of clay or clay minerals as
determined by standard petrologic
analytical tests, and shall not be acid
forming or toxic forming.

(6) Spoil shall be hauled or conveyed
and placed in a controlled manner and
concurrently compacted as specified
by the regulatory authority in lifts no
thicker than 18 inches in order to—

(i) Achieve the densities designed to
ensure mass stability;

(ii) Prevent mass movement;

(iii) Avoid contamination of the rock
underdrain or rock core; and

(iv) Prevent formation of voids.

(7) The person who conducts the
surface mining activities may use lifts
of greater thickness than required
under paragraph (b)6) of this section
if he has demonstrated to the regula-
tory authority by density monitoring
tests that the density throughout the
thickness of the lift is equal to or
greater than the density specified in
the design referred to in paragraph
(b)(1) of this section, except that in no
event shall lift thickness exceed 4 feet.

(8) Surface water runoff from the
area above the fill shall be diverted
away from the fill and into stabilized

diversion channels designed to pass
safely the runoff from the 24-hour du-
ration, 100-year frequency storm or
larger event specified by the regula-
tory authority. Sediment control
structures shall be provided at the dis-
charge of the diversion ditch before
entry into the natural watercourse in
accordance with §715.17. Surface
runoff from the fill surface shall be di-
verted to stabilized channels off the
fill which will safely pass runoff from
a 24-hour duration, 100-year frequency
storm. Diversion design shall comply
with the requirements of § 715.17.

(9) The tops of the fill and any ter-
race constructed to stabilize the face
shall be graded no steeper than 1v:20h
(6 percent). The vertical distance be-
tween terraces shall not &xceed 50
feet.

(10) Drainage shall not be directed
over the outslope of the fill,

(11) The outslope of the fill shall
not exceed 1lv:2h (50 percent). The reg-
ulatory authority may require a flat-
ter slope.

(c) Disposal of excess spoil: Head-of-
hollow fills.—Disposal of spoil in the
head-of-hollow fill shall meet all
standards set forth in paragraphs (a)
and (b) of this section and the addi-
tional requirements of this section.

(1) The fill shall be designed to com-
pletely fill the disposal site approved
by the regulatory authority to the ap-
proximate elevation of the ridgeline. A
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rock core thimney drain may be uti-
lized instead of the subdrain and sur-
face diversion system reguired for
valley fills. If the crest of the {ill is not
approximately at the some elevation
as the low point of the adjacent ridge
line, the fill must be designed as speci-
fied in paragraph (b) of this section
with diversion of runoff around the
fill except if such fills are associated
with a mountaintop removal eperation
and are located at or near the resul-
tant ridge line or in the case of a con-
tour mining operation, such fill may
be located at or near the mined seam
of coal, providing that such fill is not
larger than 250,000 cubic yards.

(2) The alternative rock core chim-
ney drain system shall be designed and
incorporaied inte the consiruction of
head-of-hollow fills as follows:

(i) The {ill shall have along the ver-
tical projection of the main buried
stream channel or rill a vertical core
of durable rock ar least 16 feet thick
which shall extend from the toe of the
{ill to the head of the fill and from the
base of the fill to the surface of the
fill. A system of lateral rock under-
drains shall connect this rock core 1o
each area of potential drainage or
seepage in the disposal area. Rocks
i1sed in the rock core and underdrains
shall meet the reguirements of para-
graph (b) af this section.

(ify A filter system to insure the
proper functioning of the rock core
shall be* designed and constructed

‘using standard geotechnical engineer-

ing methods

tifi) The grading may drain surface
water away from the outslope of the
fill and. toward the rock core. The
maximum slope of the top of the fill
shall be 1v:33h (3 percent). Instead of
the reguirements of paragraph (a) of
this section, a drainage pocket may be
maintained at the head of the fill
during and after construction to inter-
cept surface runoff and discharge the
runoif through or ever the rock drain
if stability of the fill is not impaired.
In no case shall this pocket or sump
have a porential for impounding more
than 10.000 cubic feet of water, Ter-
races on the 1ill shall be graded with a

3 10 5 percent grade toward the fill
and & 1 percent slope toward the rock
core.

(3) The drainage control system
shall be capable of safely passing the
runoff from a 24-hour. 100-year storm.
or larger event, as specified by the reg-
ulatory authority.

B. 30 CFR §715.17te) is amended as
follows:

1. Paragraph (e) (1li-(e)8) are re-
vised.

2. New paragraphs (e) (10)-(23) are
added.
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§715.171 Protection of the Hydrologic
system.

(e) Sedimentation ponds.—(1) Gener-
al requirements. Sedimentation ponds
shall be used individually or in series
and shall—

(i) Be constructed before any distur-
bance of the disturbed area to be
drained into the pond;

(ii) Be located as near as possible to
the disturbed area and out of peren-
nial streams; and

(iii) Meet all the criteria of this sec-
tion,

(2) Sediment storage volwme. Sedi-
mentation ponds shall provide a sedi-
ment storage voiume egual 10—

(i) 'The accumulated sediment
volume from the drainage area to the
pond for a minimum of three years.
Sediment storage volume shall be de-
termined using the universal soil loss
equation, gully erosion rates, and sedi-
ment delivery ratio converted to sedi-
ment volume using the sediment den-
sity, or other empirical methods estab-
iished by the regulatory authority and
based upon actual sedimentation pond
studies: or -

tii) 0.1 acre-foot for each acre of dis-
turbed area within the upstream
drainage area or a greater amount
based upon sediment yield to the pond
if required by the regulatory authori-
ty. The regulatory authority may ap-
prove a sediment storage volume of no
less than 0.035 acre-foot for each acre
of disturbed area within the upstream
drainage area if the person who con-
duets the surface mining activities
demonstrates that sediment removed
by other sediment control measures is
equal to the reduction in sediment
storage volume,

(3) Detention time Sedimentation
ponds shall provide a 24-hour theoreti-
cal detention time for the water inflow
or runoff entering the pond from a 10-
vear 24-hour precipitation event.
Runoff diverted in accordance with
paragraphs (¢) and (d) of this section.
away from  the disturbed drainage
areas and not passed through the sedi-
mentation pond need not be consid-
ered in sedimentation pond design. In
determining the runoff volume, the
characieristics of the mine site, recla-
mation procedures, and en=ite sedi-
ment control practices shall be consid-
ered.

(i) The regulatory authority may ap-
prove a theoretical detention time of
not less than 10 hours, when the
person who conducts the surface
mining activities demonstrates that—

(A) The improvement in sedimeni
removal efficiency is equivalent to the
reduction in detention time as a resuit
of pond design. Improvements in pond
design may include but are not lmited
to pond configuration, inflow and out-

flow facility locations, baffles to de-
crease inflow velocity and short cir-
cuiting, and surface areas; and

(B) The pond effluent is shown to
achieve and maintain applicable efflu-
ent limitations.

(ii) The regulatory authority may
approve a theoretical detention time
of not less than 10 hours when the
person who conducts the surface
mining activities demonstrates that
the size distribution or the specific
gravity of the suspended matter is
such that applicable effluent limita-
tions are achieved and maintained.

(iif) The regulatory authority may
approve a theoretical detention time
of less than 24 hours to any level of
detention time when the person who
conducts the surface mining activities
demonstrates to the regulatory au-
thority that the chemical treatment
process to be used—

(A) Will achieve and maintain the
effluent limitations;

tB) Is harmless to fish, wildlife. and
related environmental values:

(C) Is planned under the supervision
of a registered professional engineer:
and

(D) Shall be operated by a qualified
person,

(iv) The calculated theoretical de-
tention time and all supporting docu-
mentation and drawings used 1o estab-
lish the reguired detention times
under paragraphs (e)3) (i)-iii) of this
section shall be included in the permit
application.

(4) The water storage resulting from
inflow shall be removed by a nonclog-
ging dewatering device or a spillway
approved by the regulatory authority.
and shall have a discharge rate to
achieve and maintain the required
theoretical detention time, The dewa-
tering device shall not be located at a
low elevation than the maximum
elevation of the design sedimentation
storage volume.

(5) Each person who conducts sur-
faece mining activities shall design. con-
struct. and maintain sedimentation
ponds 1o prevent short-circuiting.

(6) The design, construction, and
maintenance of a sedimentation pond
or other sediment control measures in
accordance with this section shall not
relieve the person from compliance
with applicable effluent limitations.

(7) There shall be mno overflow
through the emergency spillway
during the passage of the runoff re-
sulting from the 10-year 24-hour pre-
cipitation event through the sedimen-
tation pond.

(8) Sediment shall be removed {rom
sedimentation ponds when the volums
of sediment accumulates to 60 percent
of the required sediment slorage
volume. With the approval of the reg-
ulatory authority, additional perma-
nent water storage may be provided
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above that required for sediment stor-
age if the person who conducts the
surface mining activities demonstrates
that applicable effluent limitations
will be achieved and maintained. Upon
the approval of the regulatory author-
ity for those cases where additional
permanent water storage is provided
above that required for sediment
under paragraph (f) of this section,
sediment removal may be delayed
until the remaining volume of perma-
nent storage has decreased to 40 per-
cent of the required sediment storage
provided the theoretical detention
time is maintained.

(9) An appropriate combination of
principal and emergency spillways
shall be provided to discharge safely
the runoff from a 25-year 24-hour pre-
cipitation event, or larger event as
specified by the regulatory authority.
The elevation of the crest of the emer-
gency spillway shall be a minimum of
1.0 foot above the crest of the princi-
pal spillway. Emergency spiliway
grades and allowable velocities shall be
as specified by the regulatory authori-
ty

(10) The minimum elevation at the
top of the settled embankment shall
be 1.0 foot above the water surface in
the reservoir with the emergency spill-
way flowing at design depth.

(11) The constructed height of the
dam shall be increased a minimum of 5
percent over the design height to
allow for settlement unless it has been
demonstrated to the regulatory au-
thority that the material used and the
design will insure against all settle-
ment.

(12) The minimum top width of the
embankment shall not be less than the
quotient of (H+35)/5 where H is the
height of the embankment as meas-
ured from the upstream toe of the em-
bankment,

(13) The upstream and downstream
side slopes of the settled embankment
shall not be less than lvi5h with nei-
ther slope steeper than 1vi2h. Slopes
shall be designed to be stable in all
cases, even if flatter side slopes are re-
quired.

(14) The embankment foundation
area shall be cleared of all organic
matter, all surface sloped to no steeper
than 1v:lh, and the entire foundation
surface scarified.

(15) The fill material shall be free of
sod, large roots, other large vegetative
matter; and frozen soil, and in no case
shall coal-processing waste be used.

(16) The placing and spreading of
fill material shall be started at the
lowest point of the foundation and the
fill brought up in horizontal layers of
such thickness as required by the reg-
ulatory authority to facilitate compac-
tion. Compaction shall be conducted
as specified by the regulatory authori-
y in order to achieve stability.
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(17) If a sedimentation pond has an
embankment that is more than 20 feet
in height, as measured from the up-
stream toe of the embankment to the
crest of the emergency spillway, or has
a storage volume of 20 acre-feet or
more, the following additional require-
ments shall be met:

(i) An appropriate combination of
principal and emergency spillways
shall be provided to safely discharge
the runoff resulting from a 100-year
24-hour precipitation event, or a
larger event if specified by the regula-
tory authority.

(ii) The embankment shall be de-
signed and constructed with a static
safety factor of at least 1.5 or such
higher safety factor as designated by
the regulatory authority to insure sta-
bility.

(ili) Appropriate barriers shall be
provided to control seepage along con-
duits that extend through the em-
bankment.

(18) Each pond shall be desighed and
inspected during construction under
the supervision of, and certified after
construction by, a registered profes-
sional engineer.

(19) The entire embankment includ-
ing the surrounding areas disturbed by
construction shall be graded, fertil-
ized, seeded, and mulched in accord-
ance with §715.20 immediately after
the embankment is completed, Pro-
vided, That the active, upstream face
of the embankment where water will
be impounded may be riprapped or
otherwise stablized, Areas in which
the vegetation iS not successful or
where rills and gullies develop shall be
repaired and revegetated in accord-
ance with § 715.20,

(20) All ponds, including those not
meeting the size or other criteria of 30
CFR 77.216(a), shall be examined for
structural weakness, erosion. and
other hazardous conditions in accord-
ance with the inspection requirements
contained in 30 CFR 77.216-3. Each
person who conducts surface mining
activities shall deliver to the regula-
tory authority any report or notifica-
tion required under 30 CFR 77.216-3
whether or not the pond meets the cri-
teria of 30 CFR 77.216(a).

(21) Each sedimentation pond shall
be removed and the affected land re-
graded and revegetated in accordance
with §715.14 and § 715.20, unless ap-
proved by the regulatory authority for
retention as being compatible with the
approved postmining land use. If the
regulatory authority approves reten-
tion, the sedimentation pond shall
meet all the requirements for perma-
nent impoundments in paragraph (e)s
of this Section.

(22) (i) Where surface mining activi-
ties are proposed to be conducted on
steep slopes, as defined in §716.2 of
this chapter, special sediment control
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measures may be followed if the
person has demonstrated to the regu--
latory authority that a sedimentation
pond (or series of ponds) constructed
according to paragraph (e) of this sec-
tion—

(A) Will jeopardize public health
and safety; or

(B) Will result in contributions of
suspended solids to streamflow in
excess of the incremental sediment
volume trapped by the -additional
pond size required.

(ii) Special sediment control meas-
ures shall include but not be limited
to—

(A) Designing, constructing, and
maintaining a sedimentation pond as
near as physically possible to the dis-
turbed area which complies with para-
graphs (e)1) through (e)22) of this
section to the maximum extent possi-
ble.

(B) A plan and commitment to
employ sufficient onsite sedimentation
control measures including bench sedi-
ment storage, filtration by natural
vegetation, mulching, and prompt re-
vegetation which, in conjunction with
the required sediment pond, will
achieve and maintain applicable efflu-
ent limitations. The plan submitted
pursuant to this paragraph shall in-
clude a detailed description of all
onsite control measures to be em-
ployed, a quantitative analysis demon-
strating that onsite sedimentation con-
trol measures, in conjunction with the
required sedimentation pond, will
achieve and maintain applicable efflu-
ent limitations, and maps depicting
the location of all onsite sedimenta-
tion control measures.

PART 717 —UNDERGROUND MINING GENERAL
PERFORMANCE STANDARDS

A. 30 CFR §717.17(e) is amended as
follows:

1. Paragraphs (e) (1)-(e)9) are re-
vised.

2. New paragraphs (e) (10)-(23) are
added,

e
§ 717,171 Protection of the hydrologic
system.

(e) Sedimentation ponds. (1) Gener-
al requirements: Sedimentation ponds
shall be used individually or in series
and shall—

(i) Be constructed before any distur-
bance of the disturbed area to be
drained into the pond;

(il) Be located as near as possible to
the disturbed area and out of peren-
nial streams; and

(iii) Meet all the criteria of this see-
tion.

(2) Sediment storage volume: Sedi-
mentation ponds shall provide a sedi-
ment storage volume equal to—
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(i) The accumulated sediment
-volume from the drainage area to the
pend for a minimum of 3 years. Sedi-
ment storage volume shall be deter-
mined using the universal soil loss
equation, gully erosion rates, and sedi-
ment delivery ratio converted to sedi-
ment volume using the sediment den-
sity, or other empirical methods estab-
lished by the regulatory authority and
based upon actual sedimentation pond
studies; or

(ii) 0.1 acre-foot for each acre of dis-
turbed area within the upstream
drainage area or a greater amount
based upon sediment yield to the pond
if required by the regulatory authori-
ty. The regulatory authority may ap-
prove a sediment storage volume of no
less than 0.035 acre-foot for each acre
of disturbed area within the upstreasm
drainage area if the person who con-
ducts the surface mining activities
demonstrates that sediment removed
by other sediment control measures is
equal to the reduction in sediment
storage volume,

(3) Detention time: Sedimentation
ponds shall provide a 24-hour theoreti-
cal detention time for the water inflow
or runoff entering the pond from a 10-
year 24-hour precipitation event.
Runoff diverted in accordance with
paragraphs (¢) and (d) of this section,
away from the disturbed drainage
areas and not passed through the sedi-
mentation pond need not be consider-
edd on sedimentation pond design. In
determining the runoff volume the
characteristics of the mine site, recla-
mation procedures, and onsite sedi-
ment control practices shall be consid-
ered.

(i) The regulatory authority may ap-
prove a theorelical detention time of
not less than 10 hours, when the
person who conducts the surface
mining activities demonstrates that—

(A) The improvement in sediment
removal efficiency is equivalent to the
reduction in detenition time as a result
of pond design. Improvements in pond
design may include but are not limited
to pond configuration, inflow and*out-
flow facility locations, baffles to de-
crease inflow velocity and short cir-
cuiting, and surface areas; and

(B) The pond effluent is shown to
achieve and maintain applicable efflu-
ent limitations.

(ii) The regulatory authority may
approve a theoretical detention time
of not less than 10 hours when the
person who conducts the surface
mining activities demonstrates that
the size distribution .or the specific
gravity of the suspended matter is
such that applicable effluent limita-
tions are achieved and maintained.

(iii) The regulatory authority may
approve a theoretical detention time
of less than 24 hours to any level of
detention time when the person who
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conducts the surface mining activities
demonstrates to the regulatory au-
thority that the chemical treatment
process to be used—

(A) Will achieve and maintain the
effluent limitations;

(B) Is harmless to fish, wildlife, and
related environmental values;

(C) Is planned under the supervision
of a registered professional engineer;
and

(D) Shall be operated by a gualified
person.

(iv) The calculated theoretical de-
tention time and all supporting docu-
mentation and drawings used to estab-
lish the required detention times
under paragraphs (e)3) (i)-(iii) of this
section shall be included in the permit
application.

(4) The water storage resulting from
inflow shall be removed by a nonclog-
ging dewatering device or a spillway
approved by the regulatory authority,
and shall have a discharge rate to
achieve and maintain the required
theoretical detention time.

The dewatering device shall not be lo-
cated at a lower elevation than the
maximum elevation of the design sedi-
mentation storage volume,

(5) Each person who conducts sur-
face mining activities shall design, con-
struct, and maintain sedimentation
ponds to prevent shorteircuiting.

(6) The design, construction, and
maintenance of a sedimentation pond
or other sediment control measures in
accordance with this section shall not
relieve the person from compliance
with applicable effluent limitations.

() There shall be no outflow
through the emergency spillway
during the passage of the runoff re-
sulting from the 10-year 24-hour pre-
cipitation event through the sedimen-
tation pond.

(8) Sediment shall be removed from
sedimentation ponds when the volume
of sediment accumulates to 60 percent
of the required sediment storage
volume., With the approval of the reg-
ulatory authority, additional perma-
nent water storage may be provided
above that required for sediment stor-
age if the person who conducts the
surface mining activities demonstrates
that applicable effluent Ilimitations
will be achieved and maintained. Upon
the approval of the regulatory author-
ity for those cases where additional
permanent water storage is provided
above that required for sediment
under paragraph (f) of this section,
sediment removal may be delayed
until the remaining volume of perma-
nent storage has decreased to 40 per-
cent of the required sediment storage
provided the theoretical detention
time is maintained.

(9) An appropriate combination of
principal and emergency spillways
shall be provided to discharge safely

the runoff from a 25-year 24-hour pre-
cipitation event, or larger event as
specified by the regulatory authority.
The elevation of the crest of the emer-
gency spillway shall be a minimum of
1.0 foot above the crest of the princi-
pal spillway. Emergency spillway
grades and allowable velocities shall be
as specfied by the regulatory authori-

y.

(10) The minimum elevation at the
top of the settled embankment shall
be 1.0 foot above the water surface in
the reservoir with the emergency spill-
way flowing at design depth.

(11) The constructed height of the
dam shall be increased a minimum of 5
percent over the design height to
allow for settlement unless it has been
demonstrated to the regulatory au-
thority that the material used and the
design will insure against all settle-
ment.

(12) The minimum top width of the
embankment shall not be less than the
quotient of (H435)/56 where H is the
height of the embankment as meas-
ured from the upstream toe of the em-
bankment.

(13) The upstream and downstream
side slopes of the settled embankment
shall not be less than 1lv:5h with nei-
ther slope steeper than lv:2h. Slopes
shall be designed to be stable in all
cases, even if flatter side slopes are re-
quired.

(14) The embankment foundation
area shall be cleared of all organic
matter, all surface sioped Lo no steeper
than 1lv:lh, and the entire foundation
surface scarified.

(15) The fill material shall be free of
sod, large roots, other large vegetative
mattier, and frozen soil, and in no case
shall coal-processing waste be used.

(16) The placing and spreading of
fill material shalli be started at the
lowest point of the foundation and the
fill brought up in horizontial layers of
such thickness as required by the reg-
ulatory authority to facilitate compac-
tion. Compaction shall be conducted
as specified by the regulatory authori-
ty in order to achieve stability.

(17) If a sedimentation pond has an
embankment that is more than 20 feet
in height, as measured from the up-
stream toe of the embankment to the
crest of the emergency spillway, or has
a storage volume of 20 acre-feet or
more, the following additional require-
ments shall be met:

(i) An appropriate combination of
principal and emergency spillways
shall be provided to safely discharge
the runoff resulting from a 100-year
24-hour precipitation event, or a larger
event if specified by the regulatory au-
thority. )

(ii) The embankment shall be de-
signed and constructed with a static
safety factor of at least 1.5 or such
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higher factor as designated by the reg-
ulatery authority to insure stability.

(iii) Appropriate barriers shall be
provided to control seepage along con-
duits that extend through the em-
bankment,

(18) Each pond shall be designed and
inspected during construction under
the supervision of, and certified after
construction by, a registered profes-
sional engineer. .

(19) The entire embankment includ-
ing the surrounding areas disturbed by
construction shall be graded, fertil-
ized, seeded, and mulched in accord-
ance with §717.20 immediately after
the embankment is completed, Pro-
vided, that the active, upstream face
of the embankment where water will
be impounded may be riprapped or
otherwise stabilized. Areas in which
the vegetation is not successful or
where rills and gullies develop shall be
repaired and revegetated in accord-
ance with § 717.20.

(20) All ponds, including those not
meeting the size or other criteria of 30
CFR 77.216(a), shall be examined for
structural weakness, erosion, and
other hazardous conditions in accord-
ance with the inspection requirements
contained in 30 CFR 77.216-3. Each
person who conducts surface mining
activities shall deliver to the regula-
tory authority any report or notifica-
tion reguired under 30 CFR 77.216-3
whether or not the pond meets the cri-
teria of 30 CFR 77.216(a).

(21) Each sedimentation pond shall
be removed and the affected land re-
graded and revegetated in accordance
with §§717.14 and 717.20, unless ap-
proved by the regulatory authority for
retention as being compatible with the
approved postmining land use. If the
regulatory authority approves reten-
tion, the sedimentation pond shall
meet all the requirements for perma-
nent impoundments in paragraph (k)
of this section.

(22) (i) Where surface mining activi-
ties are proposed to be conducted on
steep slopes, as defined in §716.2 of
this echapter, special sediment control
measures may be followed if the
person has demonstrated to the regu-
latory authority that a sedimentation
pond (or series of ponds) constructed
according to paragraph (e) of this sec-
tion—

(A) Will jeopardize public health or
safety; or

(B) Will result in contributions of
suspended solids to streamflow in
excess of the incremental sediment
volume trapped by the additional
pond size required.

(ii) Special sediment confrol meas-
ures shall include but not be limited
to—

(A) Designing, constructing, and
maintaining a sedimentation pond as
near as physically possible to the dis-

PRCPOSED RULES

turbed area which complies with para-
graphs (e)(1) through (e)22) of this
section to the maximum extent possi-
ble.

(B) A plan and commitment to
employ sufficient onsite sedimentation
control measures including bench sedi-
ment storage, filtration by natural
vegetation, mulching, and prompt re-
vegetation which, in conjunction with
the required sediment pond, will
achieve and maintain applicable effiu-
ent limitations. The plan submitted
pursuant to this paragraph shall in-
clude a detailed description of all
onsite control measures to be em-
ployed, a quantitative analysis demon-
strating that onsite sedimentation con-
trol measures, in conjunction with the
required sedimination pond, will
achieve and maintain applicable efflu-
ent limitations, and maps depiciting
the location of all onsite sedimenta-
tion control measures.

[FR Doc. T8-31957 Filed 11-13-78; 8:45 am]

[6560-01-M]

ENVIRONMENTAL PROTECTION
- AGENCY

[40 CFR Part 52]
[FRL 1005-6]

APPROVAL AND PROMULGATION OF
IMPLEMENTATION PLANS—MASSACHUSETTS

Proposed Rulemaking: Approval of Use of
Higher Sulfur Fuel ot Crane & Co.'s Pioneer
Mill, Dalton

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Propaosed rule.

SUMMARY: EPA is proposing approv-
al of a revision to the Massachusetts
State implementation plan (SIP)
which would allow Crane & Co.'s Pio-
neer Mill in Dalton, Mass. to burn
higher sulfur content fuel than pres-
ently required by the federally-ap-
proved SIP. The revision is being pro-
posed on the basis of a review of sulfur
dioxide ¢(SOs) levels in the Dalton area,
wind speed and direction data, and dis-
persion modeling results. The ‘evalua-
tion indicates that the national ambi-
ent air quality standards for SO; will
be protected.

DATES: Comments must be received
on or before December 14, 1978.

ADDRESSES: Copies of the Massa-
chusetts submittal and EPA's evalua-
tion are available for public inspection
during normal business hours at the
Environmental Protection Agency,
Region I, Room 2113, J. F. K. Federal
Building, Boston, Mass. 02203; Public
Information Reference Unit, Environ-
mental Protection Agency, 401 M
Street SW., Washington, D.C. 20460;
and Department of Environmental
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Quality Engineering, Air and Hazard-
ous Materials Division, Room 320, 600
Washington Street, Boston, Mass.
02111.

Comments should be submitted to
the Regional Administrator, Region I,
Environmental Protection Agency,
Room 2203, J. F. K. Federal Building,
Boston, Mass. 02203.

FOR FURTHER
CONTACT:

David Stonefield, Air Branch, EPA
Region I, Room 2113, J. F. K. Feder-
al Building, Boston, Mass. 02203,
617-223-5609.

SUPPLEMENTARY INFORMATION:
On August 31, 1978 the Commissioner
of the Massachusetts Department of
Environmental Quality Engineering
(DEQE) submitted a State implemen-
tation plan (SIP) revision to allow
Crane & Co.'s Pioneer Mill in Dalton
to burn residual fuel oil with a sulfur
content not to exceed 1.21 pounds per
million Btu heat release potential (ap-
proximately equivalent to 2.2 percent
sulfur content by weight). The mill is
presently limited to use of residual
fuel oil with a sulfur content not to
exceed 0.55 pounds per million Btu
heat release potential (approximately
equivalent to 1.0 percent sulfur con-
tent by weight).

This source was previously evaluated
as part of a SIP revision submitted by
the DEQE on April 14, 1977, which
proposed a relaxation of the sulfur in
fuel limitation to 2.2 percent for all
sources in the Berkshire air pollution
control district (APCD). The SIP revi-
sion, which would bring the federally-
approved SIP and DEQE regulations
into conformance with chapter 353 of
the Acts of 1974 (passed by the State
Legislature on June 11, 1974), was ap-
proved by EPA in the FEDpERAL REGIS-
TER published on March 24, 1978 (43
FR 1234) with the exception of two
sources. These sources, Kimberly-
Clark’s Columbia Mill and Crane &
Co.’s Pioneer Mill, were predicted by
computer dispersion modeling (Valley
model) to cause violations of the na-
tional ambient air guality standards
(NAAQS) for sulfur dioxide (SO.) and
thus had to be limited to the 1.0 per-
cent sulfur content requirement of the
original SIP,

The DEQE subsequently reevaluated
the modeling results using actual air
quality and meterological data collect-
ed at ambient monitoring stations es-
tablished and operated by Crane & Co.
The monitoring stations were selected
by EPA and DEQE to measure SOy im-
pacts in the area to the southeast of
the source where the model predicted
NAAQS violations and to provide an
indication of population exposure to
general SO, levels in the Dalton area.
Meteorological data were recorded at
the Pioneer Mill.

INFORMATION
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SO; levels at the source-oriented site
did not exceed 13 percent of the 3-
hour secondary NAAQS of 0.5 ppm
and 24 percent of the 24-hour primary
standard of 0.14 ppm.

Analyses of these data demonstrate
the conservativeness of the Valley
model when it is applied in this partic-
ular location and support DEQE's con-
clusion that the burning of 2.2 percent
sulfur oil at Crane & Co.'s Pioneer
Mill will not jeopardize the NAAQS.
The Valley model is judged to be
overly conservative for the Dalton
area, based on the following:

1. The maximum SO, Concentra-
tions (3 hour: 0.067 ppm and 24 hour:
0.033 ppm) measured at the source-ori-
ented site do not occur when the Pio-
neer Mill is upwind of the monitor.
Maximum levels are associated with
winds parallel to the valley. When the
plant is upwind of this monitor (cross-
valley winds), the SO, concentrations
never exceed 0.020 ppm, l-hour con-
centration.

2. The maximum SO, concentrations
(3 hour: 0.106 ppm and 24-hour: 0.043
ppm) measured at the population-ori-
ented site are associated with south-
west winds which place both the
source and urban Pittsfield upwind of
the monitor. In fact, a large percent-
age of the elevated levels at both sites
occur with southwest winds and
during the same or overlapping time
periods.

This SIP revision is not subject to
the new requirements for prevention
of significant deterioration (PSD) in
40 CFR 52.2]1. First, the source does
not need a PSD permit because fuel
changes are specifically excluded from
the permit requirement; and second,
the SIP revision, resulting in the in-
creased emissions, does not consume
increment because the original SIP re-
vision for sources in the Berkshire
APCD, proposing an increase in allow-
able emissions from 1.0 percent sulfur
oil to 2.2 percent sulfur oil, was pend-
ing in the Regional Office on August
7, 1977 (40 CFR 52.21(b)(11)(i).

The Administrator’s decision to ap-
prove or disapprove the plan revision
will be based on whether it meets the
requirements of sections 110(a)(2) (A)-
(K) and 110(a)(3) of the Clean Air Act,
as amended, and EPA regulations in 40
CFR Part 51. This revision is being
proposed pursuant to sections 110(a)
and 301 of the Clean Air Act, as
amended (42 U.S.C. 7410 and 7601).

Dated: November 1, 1978.

WiLriam R. Apams, Jr.,
Regional Administrator,
Region 1.

[FR Doc. 78-31881 Filed 11-13-78; 8:45 am]

PROPOSED RULES

[6560-01-M]
[40 CFR Part 65]

[FRL 1005-5]

STATE AND FEDERAL ADMINISTRATIVE
ORDERS PERMITTING A DELAY IN COMPLI-
ANCE WITH STATE IMPLEMENTATION PLAN
REQUIREMENTS

Proposed Approval of an Administrative Order
Issued by the Puget Sound Air Pollution Con-
trol Agency To Seattle Steam Corp.

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule,

SUMMARY: EPA proposes to approve
an administrative order issued by the
Puget Sound Air Polution Control
Agency (PSAPCA) to Seattle Steam
Corp. The order requires the company
to bring air emissions from its heating
plant in Seattle, Wash. into compli-
ance with certain regulations con-
tained in the federally approved
Washington state implementation
plan (SIP) by July 1, 1979. Because
the order has been issued to a major
source and permits a delay in compli-
ance with provisions of the SIP, it
must be approved by EPA before it be-
comes effective as a delayed compli-
ance order under the Clean Air Act
(the Act). If approved by EPA, the
order will constitute an addition to the
SIP. in addition, a source in compli-
ance with an approved order may not
be sued under the federal enforcement
or citizen suit provisions of the Act for
violations of the SIP regulations cov-
ered by the order. The purpose of this
notice is to invite public comment on
EPA's proposed approval of the order
as a delayed compliance order.

DATE: Written comments must be re-
ceived on or before December 14, 1978.

ADDRESSES: Comments should be
submitted to Director, Enforcement
Division, EPA, Region 10, 1200 Sixth
Avenue, Seattle, Wash. 98101. The
State order, supporting material, and
public comments received in response
to this notice may be inspected and
copied “(for appropriate charges) at
this address during normal business
hours.

FOR FURTHER
CONTACT:

Mr. Kenneth D. Brooks, Environ-
mental Protection Agency M/S 513,
1200 Sixth Avenue, Seattle, Wash.
98101, telephone 206-442-1387.

SUPPLEMENTARY INFORMATION:
Seattle Steam Corp. operates a heat-
ing plant at Seattle, Wash.

The order under consideration ad-
dresses emissions from the Riley oil-
fired boiler at the facility, which is
subject to PSAPCA regulation I, sec-
tion 9.03(b)(1). The source is unable to

INFORMATION

comply with the Washington SIP at
this time. The regulation limits visual
emissions and is part of the federally
approved Washington State imple-
mentation plan. The order requires
final compliance with the regulation
by July 1, 1979 through testing to de-
termine requirements to bring the
boiler into compliance and implement-
ing the selected schedule to meet final
compliance. The source has consented
to the terms of the order.

Because this order has been issued
to a major source of visual emissions
and permits a delay in compliance
with the applicable regulation, it must
be approved by EPA before it becomes
effective as a delayed compliance
order under section 113(d) of the
Clean Air Act (the Act). EPA proposes
to approve the order because it satis-
fies the appropriate requirements of
this subsection.

In the matter of: Seattle Steam Corp., Se-
attle, Washington, Delayed compliance
order No. 78-208-1,

Whereas, the Congress of the United
States amended section 113(d) of the Feder-
al Clean Air Act by 42 U.S.C. 7401, ete., to
procure the attainment of emission stand-
ards by noncomplying sources in the United
States and the procedure outlined is for the
local air pollution control agencies to pre-
pare a “Delayed Compliance Order” which
would be reviewed and approved by the De-
partment of Ecology and the Environmental
Protection Agency, and

Whereas, the Seattle Steam Corp., Seat-
tle, Wash., operates a Riley oil-fired boiler
that is presently in noncompliance with the
emission standards and this Order is being
issued pursuant to section 113(d) of the
Clean Air Act and RCW 70.94.141, RCW
70.94.155, RCW 70.94.211, RCW 70.94.221
and regulation I of the Puget Sound Air
Pollution Control Agency, and

Whereas, this order, pursuant to the Fed-
eral Clean Air Act and State law, contains a
schedule for compliance, interim require-
ments and reporting requirements, and

Whereas, Puget Sound Air Pollution Con-
trol Agency has issued public notice of this
order and of a public hearing before the
Board of Directors of the Agency to consid-
er the order, pursuant to section 113(d) of
the Federal Clean Air Act and the require-
ments of the Washington State implementa-
tion plan (WSIP), and

Whereas, the Board has considered the
entire record and the statements made for
and against the compliance order and the
Board being fully advised in the premises;
makes the following:

FINDINGS

I

On May 16, 1978, the U.S. Environmental
Protection Agency issued a notice of viola-
tion pursuant to section 113(a)1) of the
Clean Air Act, to the Seattle Steam Corp.
upon the finding that the Riley oil-fired
boiler is in violation of section 9.03(b)1) of
the Puget Sound Air Pollution Control
Agency, a part of the applicable WSIP, as
defined in section 110(d) of the Act.

The observations of section 9.03(b)1) of
regulation I were made by air pollution in-
spectors employed by the Puget Sound Air
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Pollution Control Agency and said observa-
tions are of record and on file in the office
of the Puget Sound Air Pollution Control
Agency.

Based upon the above findings, the Board
does hereby enter the following:

ORDER

It is hereby determined that the schedule
for compliance is as expeditious as practica-
ble and Lhat the terms of this order are in
compliance with section 113(d) of the Act
and are in furtherance of the public health,
safety and welfare of the inhabitants of the
Puget Sound area. Therefore, it is hereby
ordered: 3

1. That the Seattle Steam Corp. will
comply with Puget Sound Air Pollution
Control Agency regulation I, section
9.03(b) 1} In accordance with the following
schedule on or before the dates specified
therein:

a. Conduct testing of combustion condi-
tions ineluding but not limited to increasing
stack temperature, using fuel additives,
firing less polluting fuel mixtures, varying
excess oxvegen and investigating low excess
air burners as scheduled below:

(1) Conduct combustion tests—completed
November 9, 1978.

(a) October 17-22, 1978 test No. 1. Raise
flue gas to 420° F, use fuel additive.

(b) October 23-27, 1978 test No. 2. Adjust
flue gas and fuel additive depending on test
No. 1 resuits.

(¢) October 30, 1978 test No. 3. Fuel oil/
natural gas firing.

(d) November 1-17, 1978. Test further
combinations based on previous tests.

(2) Survey and investigate low excess air
burners—completed November 9, 1978.

(3) Complete decision on method to meet
compliance—December 31, 1978.

(4) Submit notice of construction as re-
quired—December 31, 1978.

(6) 1If eompliance method selected is by
combustion modification compliance shall
be achieved by December 31, 1978,

b. If low excess air burners are selected Lo
achieve compliance the following schedule
applies:

(1) Submit notice of construction—Decem-
ber 31, 1978.

(2) Complete installation—June 31, 1979,

(3) Final compliance by July 1, 1979,

(4) Demonstrate compliance by November
30, 1979. A

¢. Quarterly progress reports:

Due date: Quarter ending
1) Jan: 15, 1979 Dec. 31, 1978,

(2) Apr, 15, 1979 Muar, 31, 1879,

2. That the Seattle Steam Corp. shall
comply with the following interim require-
ments:

#4. That the Seattle Steam Corp. shall take
all precautions to minimize the emission of
smoke and particulate matter from the sub-
ject’s oil-fired boilers to the maximum
degree practical.

b. During the time this order remains in
effect the Seattle Steam Corp. shall comply
with section 9.03 of regulation I at all times
except when conducting tests outlined in
section 1(aX1) by using lower polluting fuels
or such other measures deemed necessary.

These requirements are determined to be
the best, reasonable and practicable interim
system of emission reduction (taking into
account the requirements of which compli-
ance is ordered in section 1 above) and are
necessary to avoid an imminent and sub-
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stantial endangerment to the health of per-
sons and to assure compliance with Puget
Sound Air Pollution Control Agency regula-
tion !, section 9.03(b)(1) insofar as the Seal-
tle Steam Corp. is able to comply during the
period this order is in effect.

3. That the Seattie Steam Corp. is not re-
lieved by this order form compliance with
any requirements imposed by the Washing-
ton State implementation plan and/or the
courts pursuant to RCW 70.94.710. and RCW
70.94.715 during any period of imminent
and substantial endangerment to the health
of persons.

4. The Seattle Steam Corp. shall comply:

with the following reporting reguirements
specified below:

a. Monitoring. (1) Maintain existing
system of opacity monitoring and recording,

b. Reporting requirements. (1) No later
than 5 days after any date for achievement
of an incremental of final compliance speci-
fied in section 1 of this order, Seattle Steam
Corp. shall notify the Agency in writing of
its compliance or noncompliance (state rea-
sons for noncompliance) with the require-
ment, If delay is anticipated in meeting any
requirement of this erder, Seattle Steam
Corp. shall immediately notify the Agency
in writing of the anticipated delay and
reason therefore. Notification to the Agency
of any anticipated delay does not preclude
the Agency taking enforcement action.

(2) The Agency shall be notified at least
24 hours in advance of each test specified in
section 1 a(l).

(3) All submittals and reports pursuant to
this Order shall be made to: Mr. A. R.
Dammkcehler, Air Pollution Control Offi-
cer, Puget Sound Air Pollution Control
Agency, 410 West Harrison Street, P.O. Box
9863, Seattle, Wash. 98109, 206-344-7330.

5. Nothing in this order is to be construed,
in any way, as to prevent enforcement and/
or abatement action for any violation of any
applicable law, rule or regulation of any
other governmental agency.

6. The Seattle Steam Corp. is hereby noti-
fied that its failure to achieve final compli-
ance by July 1, 1979, may result in a re-
quirement to pay a noncompliance penalty
under section 120 of the Clean Air Act. In
the event of such failure, the Seattle Steam
Corp. will be formally notified by the U.S.
Environmental Protection Agency or its del-
egale of its noncompliance pursuant to sec-
tion 120(bX3) of the Act and to any applica-
ble regulation promulgaled thereunder.

7. This order shall be terminated by the
Board of Directors if it is determined on the
record after notice and hearing that inabil-
ity to comply with Puget Sound Air Pollu-
tion Control Agency regulation I, section
9.03(b)(1) no longer exists,

8. Failure to comply with any condition
and/or complete any specific action by its
related date without prior written approval
of the Agency shall subject the Seattle
Steam Corp. to appropriate penalties and/
or legal remedies as provided in RCW 70.94
for any violation of regulation I: Provided
further that this order does not prevent the
Agency, during the term of the order, from
issuing to Seattle Steam Corp. notices of
violation of any violation of regulation I

9. This order is issued by the Puget Sound
Air Pollution Control Agency Board of Di-
rectors effective October 12, 1978, pursuant
to Puget Sound Air Pollution Control
Agency, regulation I, section 3.11 and RCW
70.94.141, RCW 70.94.155, RCW 170.94.211
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and RCW 70.94.221 which are part of the
Washington State implementation plan.

Passed and approved at a regular meeting
of the Board of Directors of the Puget
Sound Air Pollution Control Agency held
this 12th day of October 1978.

Puget Sound Air Pollution Control
Agency,
GENE LOBE,
Director.
Attest:

ARTHUR R. DAMMKOEHLER,
Air Pollution Control Office.

Approved as to Form:

KeirH D, McGoO¥FrFIN,
Agency Allorney.

If the order is approved by EPA,
source compliance with its terms
would preclude Federal enforcement
action under section 113 of the Act
against the source for violations of the
regulation covered by the order during
the period the order is in effect. En-
forcement against the source under
the citizen suit provision of the Act
(section 304) would be similarly pre-
cluded. If approved, the order would
also constitute an addition to the
Washington SIP.

All interested persons are invited to
submit written comments on the pro-
posed order. Written comments re-
ceived by the date specified above will
be considered in determining whether
EPA may approve the order. After the
public comment period, the Adminis-
trator of EPA will publish in the Fep-
ERAL REGISTER the Agency's final
action on the order on 40 CFR Part 65.

(42 U.S.C. 7413, 7601.)
Dated: November 2, 1978.

L. Epwin COATE,
Acting Regional Administrator,
Region 10.

(FR Doc, 78-31883 Filed 11-13-78; 8:45 am]

[6560-01-M]
[40 CFR Part 65]

[FRL 993-3)

STATE AND FEDERAL ADMINISTRATIVE EN-
FORCEMENT OF IMPLEMENTATION PLAN RE-
QUIREMENTS AFTER STATUTORY DEADLINES

Proposed Delayed Compliance Order for the
City of Rye Municipal Incinerator, Rye, N.Y.

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule.

SUMMARY: The EPA proposes to
issue an administrative order requiring
The City of Rye, N.Y. (“the City’) to
bring emissions from its Municipal In-
cinerator into compliance with certain
regulations contained in the federally-
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approved New York State Implemen-
tation Plan (“SIP”). The proposed
order would, because of the inability
of the source to comply with these
regulations at this time, establish a
schedule requiring final compliance at
the Incinerator by no later than July
1, 1980. Source compliance with the
terms of this order would preclude
suits under the Federal enforcement
and citizen suit provisions of the Clean
Air Act (““‘the Act”) for violation of the
SIP regualtions covered by the order.
The purpose of this notice is to invite
public comment and to offer an oppor-
tunity to request a public hearing on
the EPA’s proposed issuance of the
order.

DATES: Written comments and re-
quest for a public hearing must be re-
ceived on or before December 14, 1978.

All requests for a public hearing
should be accompanied by a statement
of why the hearing would be beneficial
and a text or summary of any pro-
posed testimony to be offered at the
hearing. If there is significant public
interest in a hearing, it will be held
after thirty days prior notice of the
date, time and place of the hearing
has been given in this publication.

ADDRESSEES: Comments and re-
quests for a public hearing should be
submitted to the Director, Enforce-
ment Division, Region II, USEPA, 26
Federal Plaza, New York, N.Y. 10007.
Material supporting this order and
public comments received in response
to this notice may be inspected and
copied (for appropriate charges) at
this address during normal business
hours.

FOR FURTHER
CONTACT:

Walter E. Mugdan, Esq., General En-
forcement Branch, Enforcement Di-
vision, U.S. Environmental Protec-
tion Agency, Region II, 26 Federal
Plaza, New York, N.Y. 10007, 212-
264-4434.

SUPPLEMENTARY INFORMATION:
The city of Rye, N.Y. operates a Mu-
nicipal Incinerator for the disposal of
its solid waste. The proposed order ad-
dresses emissions from this source,
which are subject to sections 201.2(b)
and 222.3 of title 6 of the Official
Compilation of Codes, Rules and Reg-
ulations of the State of New York,
parts of the federally-approved New
York SIP. The order requires the City
to investigate alternative modes of
solid waste disposal, as well as the up-
grading of its existing Incinerator.
Violative operation of the Incinerator
must be terminated by March 15, 1979,
unless the City can make certain speci-
fied showings, in which case such op-
eration may continue until July 1,
1980.

INFORMATION
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The proposed order satisifes the ap-
plicable requirements of section 113(d)
of the Act. If it is issued, source com-
pliance with its terms would preclude
further EPA enforcement action
under section 113 of the Act for viola-
tions of the regulations covered by the
order during the period it is in effect.
Enforcement against the source under
the citizen suit provisions of section
304 of the Act would be similarly pre-
cluded, Failure by a source to achieve
final compliance by July 1, 1979, will
result in a requirement to pay a non-
compliance penalty under section 120
of the Act. In the event of such fail-
ure, formal notice, pursuant to section
120(b)(3) and any regulations promul-
gated thereunder, will be provided to
such source,

Comments received by the date spec-
ified above will be considered in deter-
mining whether EPA should issue
these orders. Testimony given at any
public hearing concerning the orders
will also be considered. After the
public comment period and any public
hearing, the Administrator of the EPA
will publish in the FEDERAL REGISTER
the Agency’s final action on the order
in 40 CFR Part 65.

The provisions of 40 CFR Part 65
will be promulgated by EPA soon,' and
will contain the procedure for EPA's
issuance, approval and disapproval of
an order under section 113(d) of the
Act. In addition, part 65 will contain
sections summarizing orders issued,
approved, and disapproved by EPA. A
prior notice proposing regulations for
part 65, published at 40 FR 14876
(April 2, 1975), will be withdrawn and
replaced by a notice promulgating
these new regulations.

(42 U.S.C, §§ 7413, 7601.)
Dated: October 12, 1978.

EckarpT C., BECK,
Regional Administrator,
Region I1.
In consideration of the foregoing, it
is proposed to amend 40 CFR Chapter
1, as follows:

PART 65—DELAYED COMPLIANCE ORDERS

1. By amending the table in § 65.370,
Federal delayed compliance orders
issued under section 113(d) (1), (3),
and (4) of the Act, to reflect approval
of the following order:

[Order No. 602251

U.S. ENVIRONMENTAL PROTECTION AGENCY,
REcION II
CONSENT ORDER, INDEX NO. 60225
In the matter of Rye Municipal Inciner-
ator (Rye, N.Y.).
PRELIMINARY STATEMENT

On May 5, 1977, the United States Envi-
ronmental Protection Agency (“EPA")

!Published at 43 FR 44522 (September 28,
1978).

Region I, issued an administrative Order to
the City of Rye, pursuant to Section 113(a)
of the Clean Air Act, 42 U.S.C. §7413(a)
(“the Act'), establishing a compliance
schedule pursuant to which existing viola-
tions of applicable portions of the New York
State Implementation Plan (“SIP") (ap-
proved by the Administrator of the EPA
pursuant to Section 110 of the Act, 42
U,S.C. §7410) at its Municipal Incinerator
would be corrected.

The Order provided that the Incinerator
must be in final compliance with Sections
201.2(b) and 222.3, Title 8, Official Compila-
tion of codes, Rules and Regulations of the
State of New York (“NYCRR"), by no later
than July 1, 1981. This date reflected the
then projected date of completion of the
Grasslands Resource Recovery facility, to
be built by the County of Westchester pur-
suant to its County Solid Waste Plan,

The Clean Air Act Amendments of 1977,
which were enacted into law on August 7,
1977, provide that any administrative
Orders issued pursuant to Section 113(a)
shall become void one year after the enact-
ment of those Amendments, unless they
have by that time been modified to comply
with the requirements of Section 113(d).
(Section 113(d)(12).) Section 113(d) requires,
inter alia, that administrative Orders issued
thereunder may not permit delays in com-
pliance with SIP regulations beyond July 1,
1979 or three years after the date for final
compliance with the regulation(s) in ques-
tion, whichever is later. (Section
113(dX1X(D).) The effective final compli-
ance date for 6 NYCRR §§ 201.2(b) and 222.3
in the New York portion of the New Jersey-
New York-Connecticut Interstate Air Qual-
ity Control Region (“AQCR"), in which the
rye Municipal Incinerator is located, was
July 1, 1977, the date for attainment of the
primary National Ambient Air Quality
standards for particulate matter in that
AQCR established pursuant to Section 110
of the Clean Air Act as amended in 1970.
Thus, an administrative Order issued to the
City of Rye with respect to that Incinerator
may not, pursuant to Section 113(d) of the
Clean Air Act as amended in 1977, extend
compliance with the above-mentioned SIP
regulations beyond July 1, 1980.

Pursuant to Section 113(d)(12), therefore,
the above-mentioned administrative Order
became void on August 7, 1978.

FINDINGS

1. The EPA finds that the Rye Municipal
Incinerator is operating in violation of 6
NYCRR § 201.2(b), in that it does not have a
valid certificate to Operate issued by the
New York State Department of Environ-
mental Conservation (“DEC"), and 6
NYCRR § 222.3, in that it emits smoke of a
shade or opacity in excess of the limitations
established in that section.

2. Such violations have continued beyond
the 30th day after EPA’s issuance to the
city of Rye, on September 29, 1976, of a
Notice of Violation (Index No. 60225), pur-
suant to Section 113¢(a)(1) of the Act.

3. The Grasslands Resource Recovery Fa-
cility, earlier anticipated by the Westchest-
er County Solid Waste Plan to be completed
by mid-1981, has not yet passed the plan-
ning stages, and cannot be expected to be
built by that time.

4. The City of Rye has acted in good faith,
and the City can, by meeting the terms of
this Order, bring the emissions from its Mu-
nicipal Incinerator into compliance with ap-
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plicable SIP requirements prior to July 1,
1980. The EPA has determined that the
schedule embodied herein will provide for
such compliance as expeditiously as practi-
cable.

5, The EPA has determined that there
exist certain interim control measures, re-
quired pursuant to Paragraph (C) of the ad-
ministrative Order issued to the City on
May 5, 1977, the implementation of which
can minimize air pollution emissions during
the period of delayed compliance at the In-
cinerator permitted by the terms of this
Order, and these measures are therefore in-
cluded herein.

6. Public notice, opportunity for a public
hearing, and thirty days notice to the State
of New York have been provided.

ORDER

Based upon the foregoing, and pursuant
to Section 113(d) of the Act, it is hereby or-
dered:

That the City of Rye (hereinafter “the
City") complete the actions specified on or
before the dates set forth In the following
schedule:

I. (A) On or before August 1, 1978, the
City shall commence a thorough study of
the feasibility and advisability of installing
a sewage and refuse-composting facility to
replace its Municipal Incinerator, the con-
struction of some other sort of resource-re-
covery refuse disposal system, or the up-
grading of the Municipal Incinerator.

(B) On or before December 15, 1978, the
City shall complete such study, and submit
to the EPA a written report of its findings
and recommendations. The study shall in-
clude projected time schedules for the im-
plementation of the alternatives considered.
The EPA will, by January 15, 1979, send to
the City its written comments on the City's
report required by this Paragraph.

(C) By February 15, 1979 the City may
enter into a binding commitment to imple-
ment one of the various options studied, and
submit an incremental compliance schedule
to the EPA which would provide for such
implementation as expeditiously as practica-
ble.

(D) If the City enters into a binding com-
mitment as contemplated in Paragraph (C),
above, EPA will review the schedule submit-
ted by the City pursuant thereto; if it is ap-
proved, it shall be incorporated into this
Order by reference, and shall be fully en-
forceable as a portion hereof.

(E) Subject to the exceptions set forth in
Paragraph (F), below, by March 15, 1979 the
City of Rye shall terminate operation of its
Municipal Incinerator (until such time, if
ever, as the Incinerator has been brought
into full compliance with all applicable
emission limitations, and has received a
valid Certificate to Operate from the New
York State Department of Environmental
Conservation, and all other necessary feder-
al or State permits).

(F) On or before December 15, 1978 the
City may, if it so chooses, submit to EPA a
request for permission to continue oper-
ation at its Municipal Incinerator during
the period of construction of a replacement
refuse disposal facility (but not later than
July 1, 1980). Such request will only be ap-
proved by EPA subject to the following con-
ditions:

1. Receipt, on or before December 15,
1978, of a complete economic analysis dem-

PROPCSED RULES

onstrating that such continued operation of
the Incinerator during the period of con-
struction (but not later than July 1, 1980) is
of significant importance to the financial
condition of the City; and

2. Entrance into a binding commitment,
by the City, on or before February 15, 1979,
to construct a facility which will enable re-
sources t0 be recovered from the refuse
being disposed of (such as the recovery of
resources in the form of heat, fuel, or com-
post).

EPA’s determination with respect to any
such request from the City will be commu-
nicated in writing to the City by no later
than January 1, 1979, If such request Is ap-
proved, EPA’'s approval shall specify the
date on which the Rye Municipal Inciner-
ator must be closed, which will in no event
be later than July 1, 1980. Such date, speci-
fled In such approval, will be incorporated
into this Order by reference.

(G) If the City does not enter into a bind-
ing commitment as contemplated by Para-
graph (C), above, or if EPA finds that the
schedule submitted by the City pursuant to
that Paragraph does not provide for imple-
mentation of the selected alternative as ex-
peditiously as practicable, the City shall ter-
minate operation of the Rye Municipal In-
cinerator on or before March 15, 1979 not-
withstanding any prior approval by the EPA
of a request by the City made pursuant to
Paragraph (F), above, (Such termination
shall continue until such time, if ever, as
the Incinerator has been brought into full
compliance with all applicable emission
limitations, and has received a valid Certifi-
cate to Operate from the New York State
Department of Enyvironmental Conserva-
tion, and all other necessary federal or
State permits.)

(H) Beginning on August 7, 1978, and con-
tinuing as long as the Rye Municipal Incin-
erator is in operation, the City shall comply
with the following operating and mainte-
nance procedures therefor in order to mini-
mize excess emissions of air contaminants:

1. Inspect and repair the water sprays on a
weekly basis.

2. Submit to EPA spray monitoring meter
data on a monthly basis.

3. Maintain and calibrate opacity moni-
tors, temperature gauges, and opacity re-
cording equipment at regular intervals as
prescribed by the manufacturers.

4, Submit to EPA on a monthly basis:

a. Furnace temperature and smoke opac-
ity charts;

b. An explanation in writing of occasions
upon which furnace temperatures are less
than 1400 F. for 10 percent or more of the
burning time; and

¢. An explanation in writing of periods
when opacity exceeds 20 percent.

5. When starting up its Incinerator, the
City shall use only dry types of waste and
exclude cardboard, paper and other such
materials which tend to produce high fly-
ash emissions.

6. An experienced operator must be sta-
tioned at the storage pit to segregate and
prevent the charging of objectionable mate-
rials, such as tires, appliances and large
metal objects.

7. The quantity of underfire air shall be
strictly limited to the amount necessary to
adequately support combustion and provide
necessary cooling for the grates: overfire
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and secondary air should be adjusted to
keep smoke emissions to a minimum.

8. The Incinerator shall be inspected
weekly and necessary repairs on the refrac-
tory and grates made promptly.

9. A stockpile of replacement parts shall
be maintained at all times,

II1. (A) If compliance with any incremental
step, required by the above Paragraphs, is
not or cannot be achieved in a timely
manner, the City shall submit to EPA in
writing not later than five days after the
date specified for completion of such step a
full explanation for such failure (or expect-
ed failure) to comply. Notwithstanding any
explanation for a delay (or anticipated
future delay), any failure to meet the incre-
mental steps by the dates specified herein-
above shall be deemed a violation of this
Order and may subject the City to the rem-
edies described in Section III, below.

(B) All submissions, notifications and re-
ports to the EPA pursuant to the terms of
this Order shall be made to Mr. Kenneth
Eng, Chief, Air and Environmental Applica-
tion Section, Status of Compliance Branch,
Enforcement Division, U.S. Environmental
Protection Agency, 26 Federal Plaza., New
York, New York 10007.

III. Violation of any requirement of this
Order may result in one or more of the fol-
lowing (to the extent such steps may be le-
gally applicable):

(A) Enforcement of such requirement pur-
suant to Section 113 (a) (b) or (¢) of the Act,
including possible judicial action for an in-
junction and civil penalties, or criminal
prosecution.

(B) Revocation of this Order, after notice
and opportunity for a public hearing, and
subsequent enforcement of 6 NYCRR
§§ 201.2(b) and 222.3, in accordance with the
preceding paragraph.

(C) If such violation continues beyond
July 1, 1979, notice of noncompliance and
subsequent action pursuant to Section 120
of the Act, 42 U.S.C. § 7420.

So ordered, effective immediately.
Dated: October 31, 1978,

Dougras CoSTLE,
Administrator, U.S.
Environmental Protection Agency.

CONSENT

The undersigned, having full authority to
represent the City of Rye, has read the
foregoing Order, believes it to be reason-
able, and therefore consents to both its issu-
ance and to its terms. The undersigned rec-
ognizes that the City of Rye is subject Lo all
remedies provided in Section 113 of the Act
for failure to comply with the terms of the
foregoing Order, and explicitly waives any
and all rights under any provision of law to
challenge this Order.

Dated: September 25, 1878.

F. J. CuLross,
Jor City of Rye.,

[FR Doc. 78-31747 Filed 11-13-78; 8:45 am]
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[6560-01-M]
[40 CFR Part 65]

[Docket No. 693; FRL 1005-2)

STATE AND FEDERAL ADMINISTRATIVE
ORDERS PERMITTING A DELAY IN COMPLI-
ANCE WITH STATE IMPLEMENTATION PLAN
REQUIREMENTS

Proposed Approval of an Administrative Order
Issved by the State of Connecticut’s Depart-
ment of Environmental Protection fo E. | du
Pont de Nemours & Co.

AGENCY: Envircnmental Protection
Agency.

ACTION: Proposed rule.

SUMMARY: EPA proposes to approve
an administrative order issued by the
Connecticut Department of Environ-
mental Protection to E. 1. du Pont de
Nemours & Co. The order requires the
company to bring air emissions from
its fabric coating plant in Fairfield,
Conn., into compliance with certain
regulations contained in the federally
approved Connecticut State imple-
mentation plan (SIP) by December 5,
1978. Because the order has been
issued to a major source and permits a
delay in compliance with provisions of
the SIP, it must be approved by EPA
before it becomes effective as a de-
layed compliance order under the
Clean Air Act (the Act). If approved
by EPA, the order will constitute an
addition to the SIP. In addition, a
source in compliance with an approved
order may not be sued under the Fed-
eral enforcement or citizen suit provi-
sions of the Act for violations of the
SIP regulations covered by the order.™
The purpose of this notice is to invite
public comment on EPA’s proposed
approval of the order as a delayed
compliance order.

DATE: Written comments must be re-
ceived on or before December 14, 1978.

ADDRESSES: Coments should be sub-
mitted to Director, Enforcement Divi-
sion, EPA, Region I, Room 2103, John
F. Kennedy Federal Building, Boston,
Mass. 02203, Attn.: Air Compliance
Clerk. The State order, supporting ma-
terial, and public comments received
in response to this notice may be in-
spected and copied (for appropriate
charges) at this address during normal
business hours.

FOR FURTHER INFORMATION
CONTACT:

Wesley Marshall, attorney, 617-223-
5600, at EPA, Region I, Room 2103,
J. F. K. Building, Boston, Mass.
02203.

SUPPLEMENTARY INFORMATION:
E. I. du Pont de Nemours & Co. oper-
ates a fabric coating plant at Fairfield,
Conn. The order under consideration
addresses emissions from tower No. 3
at the facility, which are subject to
section 19-508-18(e) of the Connecti-
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cut regulations for the abatement of
air pollution. The regulation limits the
emissions of particulates, and is part
of the federally approved Connecticut
State implementation plan. The order
requires final compliance with the reg-
ulation by December 5, 1978, through
modification of the production proc-
ess. The source has consented to the
terms of the order.

Because this order has been issued
to a major source of particulate emis-
sions and permits a delay in compli-
ance with the applicable regulation, it
must be approved by EPA before it be-
comes effective as a delayed compli-
ance order under section 113(d) of the
Clean Air Act (the Act). EPA may ap-
prove the order only if it satisfies the
appropriate requirements of this sub-
section.

If the order is approved by EPA,
source compliance with its terms
would preclude federal enforcement
action under section 113 of the Act
against the source for violations of the
regulation covered by the order during
the period the order is in effect. En-
forcement against the source under
the citizen suit provision of the Act
(sec. 304) would be similarly pre-
cluded. If approved, the order would
also constitute an addition to the Con-
necticut SIP. All interested persohs
are invited to submit written com-
ments on the proposed order. Written
comments received by the date speci-
fied above will be considered in deter-
mining whether EPA may approve the
order. After the public comment
period, the Administrator of EPA will
publish in the FepErRAL REGISTER the
Agency’s final action on the order in
40 CFR Part 65.

(42 U.S.C. 7413, 7601.)

Resecca W. HANMER,
Acting Regional Administrator,
Region L
OcTOBER, 26, 1978.

[FR Doc. 78-31749 Filed 11-13-78; 8:45 am]

[6560-01-M]
[40 CFR Port 65]
[FRL 991-6)
STATE AND FEDERAL ADMINISTRATIVE

ORDERS PERMITTING A DELAY IN COMPLI-
ANCE WITH STATE IMPLEMENTATION PLAN
REQUIREMENTS

Proposed Delayed Compliance Order for the
Town of Mars Hill, Mcine

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule.

SUMMARY: EPA proposes to issue an
administrative order to the town of

Mars Hill, Maine. The order requires
the town to bring air emissions from

its open burning dump into compli-
ance with certain regulations con-
tained in the federally-approved
Maine State Implementation Plan
(SIP). Because the town is unable to
comply with these regulations at this
time, the proposed order would estab-
lish an expeditious schedule requiring
final compliance by June 15, 1979.
Source compliance with the order
would preclude suits under the Feder-
al enforcement and citizen suit provi-
sion of the Clean Air Act for violation
of the SIP regulations covered by the
order. The purpose of this notice is to
invite public comment and to offer an
opportunity to request a public hear-
ing on EPA’s proposed-issuance of the
order.

DATES: Written comments must be
received on or before December 14,
1978, and requests for a public hearing
must be received on or before Novem-
ber 29, 1978.

All requests for a public hearing
should be accompanied by a statement
of why the hearing would be beneficial
and a text or summary of any pro-
posed testimony to be offered at the
hearing. If there is significant public
interest in a hearing, it will be held
after 21 days prior notice of the date,
time, and place of the hearing has
been given in this publication.

ADDRESSES: Comments and requests
for a public hearing should be submit-
ted to Director, Enforcement Division,
EPA, Region. I, Room 2103, John F.
Kennedy Building, Boston, Mass.
02203, Attention: Air Compliance
Clerk. Material supporting the order
and public comments received in re-
sponse to this notice may be inspected
and copied (for appropriate charges)
at this address during normal business
hours.

FOR FURTHER INFORMATION
CONTACT:

Mr. Wesley Marshall, attorney, 617-
223-5600, or Mr. Robert O'Meara,
engineer, 617-223-5610, both at EPA,
Region I, Room 2103, JFK Building,
Boston, Mass. 02203.

SUPPLEMENTARY INFORMATION:
The town of Mars Hill operates an
open burning dump. The proposed
order addresses emissions from the
open burning dump which are subject
to §100.2.2 of the Maine Department
of Environmental Protection Air Pol-
lution Control Regulations. The regu-
lation limits the emissions of particu-
late matter and carbon monoxide, and
is part of the federally-approved
Maine State Implementation Plan.
The order requires final compliance
with the regulation by June 15, 1979,
and the source has consented to its
terms.

The proposed order satisfies the ap-
plicable requirements of section 113(d)
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of the Clean Air Act (the Act). If the
order is issued, source compliance with
its terms would preclude further EPA
enforcement action under section 113
of the Act against the source for viola-
tions of the regulation covered by the
order during the period the order is in
effect. Enforcement against the source
under the citizen suit provisions of the
Act (section 304) would be similarly
precluded.

Comments received by the date spec-
ified above will be considered in deter-
mining whether EPA should issue the
order. Testimony given at any public
hearing concerning the order will also
be considered. After the public com-
ment period and any public hearing,
the Administrator of EPA will publish
in the FEpDERAL REGISTER the Agency’s
final action on the order in 40 CFR
Part 65.

The provisions of 40 CFR 65 will be
promulgated by EPA soon,' and will
contain the procedures for EPA’s issu-
ance, approval, and disapproval of an
order under section 113(d) of the Act.
In addition, part 65 will contain sec-
tions summarizing orders issued, ap-
proved, and disapproved by EPA. A
prior notice proposing regulations for
part 65, published at 40 FR 14876
(April 2, 1975), will be withdrawn, and
replaced by a notice promulgating
these‘new regulations.

(42 U.8.C. 7413, 7601.)
Dated; September 22, 1978.

Wirriam R. Apawms, Jr.,
Regional Administrator,
Region L

In consideration of the foregoing, it
is proposed to amend 40 CFR Chapter
1, as follows:

PART 65—DELAYED COMPLIANCE ORDERS

1. By amending the table in § 65.240,
Federal delayed compliance orders
issued under Section 113(d) (1), (3),
and (4) of the Act, to reflect approval
of the following order:

[Order No. A-SS-78-649]
U.S. ENVIRONMENTAL PROTECTION AGENCY

REGION I

In the matter of town of Mars Hill, Mars
Hill, Maine, proceedings under section 113
of the Clean Air Act, 42 U.S.C. § 7413, order
No. A-SS-78-649.

This ordér is issued pursuant to section
113(d)(1) of the Clean Air Act, 42 U.S.C.
§7413(d)(1). This order contains a schedule
for compliance, interim requirements, and
reporting requirements. Public notice, op-
portunity for a public hearing, and 30 days
notice to the State of Maine have been pro-
vided pursuant to section 113(d)(1) of the
Act.

FINDINGS

1. Former § 100.2.2 of the Maine Afr Pollu-
tion Control Regulations (“Regulations™)
stated, in pertinent part, as follows:

19‘Published at 43 FR 44522 (Sept. 28,
78).
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Open burning of waste of any kind shall
be prohibited after July 1, 1874, except that
municipalities qualifying for an extension
under the Solid Waste Management Plan
shall cease open burning as a means of solid
waste disposal by July 1, 1975.

2. Section 100.2.2 of the regulations is part
of the Maine implementation plan submit-
ted to and approved by EPA pursuant to
section 110 of the Act. Although Maine has
revised § 100.2.2, EPA disapproved this revi-
sion. Therefore, the implementation plan
remains unchanged and § 100.2.2 of the reg-
ulations is still a “requirement of an appli-
cable plan,"” as that phrase is used in section
113¢aX(1) of the Act.

3. The town of Mars Hill, Maine, owns and
operates an open burning disposal site
which receives refuse from the towns of
Mars Hill, Blaine, Bridgewater, and East
Plantation.

4. On August 10, 1978, the Regional Ad-
ministrator of EPA issued a notice of viola-
tion, pursuant to section 113(a)1) of the
Act, to the town of Mars Hill alleging viola-
tion of the above-cited regulation. Informa-
tion received from the town manager of
Mars Hill in a letter dated August 28, 1978,
discussing the town's open burning of
refuse, served as the basis for the issuance
of this notice.

5. Representatives of the town of Mars
Hill were afforded an opportunity to confer
with EPA concerning the alleged violation,
in accordance with section 113(a)(4) of the
Act. The conference was held on September
7. 1978.

6. Comments made by the town manager
of Mars Hill at the September 1978 confer-
ence concerning the town's continued open
burning indicate that the violation of
§100.2.2 of the regulations has continued
more than 30 days beyond Mars Hill’s re-
ceipt of the notice of violation.

ORDER

After a thorough investigation of all rele-
vant facts, including public comment, it is
determined that the schedule for compli-
ance set forth in this order is as expeditious
as practicable, and that the terms of this
order comply with section 113(d) of the Act.

Definitions: For the purpose of this order:

1. "Solid waste facility” shall mean any
land area or structure or combination of
land area and structures, used for storing,
salvaging, processing, reducing, or incinerat-
ing all solid waste projected to be generated
by the town of Mars Hill. The system shall
safisfy all applicable regulations and proce-
dures prescribed by the Maine Department
of Environmental Protection (DEP).

2, "Major system components’ shall mean
all components required for the proper op-
eration of the solid waste facility. Such com-
ponents shall include, but are not limited to:
land, land disposal equipment, buildings,
utilities, roadways, and fencing.

3. “Site location application” shall mean
all information required for DEP Bureau of
Solid Waste Management review of the pro-
posed solid waste facility. Such information
is specified in chapter IV, sections 408 and
407 of the DEP Solid Waste Management
Regulations (Title 38, M.R.S.A. sec. 1304).

4. “Site preparation” shall mean all neces-
sary physical modifications to the land dis-
posal site in accordance with site engineer-
ing and design specifications that have been
approved by the DEP.

5. “Progress report” means a written
report outlining, as applicable, schedules for
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or progress toward: site approval by the
Maine DEP, site preparation, and purchase
and delivery of major system components.

It is hereby ordered:

I. That the town of Mars Hill will comply
with the Maine implementation plan regula-
tions in accordance with the following
schedule for implementation of plans for a
solid waste facility to dispose of the town's
refuse on or before the dates specified:

(A) Submit a site location application to
the DEP for approval not later than Novem-
ber 1, 1978.

(B) Submit a progress report to the Direc-
tor of the Enforcement Division not later
than May 1, 1979.

(C) Commence site preparation not later
than May 15, 1979.

(D) Cease operation of the town’s open
burning dump in violation of all applicable
state and federal emission limitations and
commence operation of a solid waste facility
not later than June 15, 1979.

II. That the town of Mars Hill shall
comply with the following interim require-
ments which have been found to be reason-
able and practicable and will avoid an immi-
nent and substantial endangerment to the
public health.

A. Burning shall be restricted to those
times when wind conditions are favorable
(considering residents living in the immedi-
ate area), and in no event shall exceed 3
days per week.

B. The Mars Hill dump shall be protected
by a locked gate and a dump attendant on
full-time duty.

III. That the town of Mars Hill is not re-
lieved by this order from compliance with
any requirement imposed by the Maine im-
plementation plan, EPA, and/or the courts
pursuant to section 303 during any period of
imminent and substantial endangerment to
the health of persons.

IV. That the town of Mars Hill shall
comply with the following reporting re-
quirements on or before the dates specified
below:

A. Not later than 5 days after any date for
achievement of an incremental step or final
compliance specified in this order, the town
of Mars Hill shall notify EPA in writing of
its compliance, or noncompliance and rea-
sons therefore, with the requirement. If
delay is anticipated in meeting any require-
ment of this order, the town shall immedi-
ately notify EPA in writing of the anticipat-
ed delay and reasons therefore. Netification
to EPA of any anticipated delay does not
excuse the delay.

B. All submittals and notifications to EPA
pursuant to this order shall be. made to: Di-
rector, Enforcement Division, U.S. Environ-
mental Protection Agency, J.F.K. Federal
building, Room 2103, Boston, Mass. 02203,
Attention: Air Compliance Clerk.

V. That while section 113(dX1XC) of the
Act normally requires emission monitoring
in an order, no reasonable system of emis-
sion monitoring for the town of Mars Hill's
open burning dump site exists,

VI. The town of Mars Hill is hereby noti-
fied that failure to achieve final compliance
by July 1, 1979, may result in a requirement
to pay a noncompliance penalty under sec-
tion 120 of the Act. In the event of such
failure, the town will be formally notified,
pursuant to section 120(b)3) and any regu-
lations promulgated thereunder, of its non-
compliance.

VIII. This order shall be terminated in ac-
cordance with section 113(d)8) of the Act if
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the Administrator determines on the record,
after notice and hearing, that an inability to
comply with § 100.2.2 of the regulations no
longer exists.

IX. Violation of any requirement of this
order shall result in one or more of the fol-
lowing actions:

A. Enforcement of such requirement pur-
suant to sections 113(a), (b), or (¢) of the
Act, including possible judicial action for an
injunction and/or penalties and, in appro-
priate cases, criminal prosecution.

B. Revocation of this order, after notice
and opportunity for a public hearing, and
subsequent enforcement of §100.2.2 of the
regulations in accordance with the preced-
ing paragraph.

C. If such violation occurs on or after July
1, 1979, notice of noncompliance and subse-
quent action pursuant to section 120 of the
Act,

X. This order is effective upon publication
in the FEDERAL REGISTER.

The town of Mars Hill, Maine, consents to
the issuance of the subject order and ac-
knowledges that it is a reasonable means to
comply with the applicable regulations.

Dated: Oclober 4, 1978.

THOMAS SAUCIER,
Authorized Source Signalure.

Dated: October 31, 1978.

Doucras M. COSTLE,
Administrator.

[FR Doc. 78-31748 Filed 11-13-78; 8:45 am]

FEDERAL REGISTER, VOL. 43, NO. 220—TUESDAY, NOVEMBER 14, 1978




notices

52755

Tl'us sechon of the FEDERAL REGISTER contains documents other than rules or proposed rules that are applicable to the public. Nofices of hearings and

o

tree ings, agency decisions and rulings, delegations of authority, filing of petitions ond applications and ogency stotements of

ovgomzahon cﬂd functions are examples of documents appearing in this section.

[3410-34-M]
DEPARTMENT OF AGRICULTURE
Animal and Plant Hecith Inspection Service
JAPANESE BEETLE

Avcilability of Final Environmental Impact
Statement on the Control of the Japanese
Beetle at Airports, Including Treaiment of
Alrcraft Interiors Using Insecticides

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice of availability of the
final environmental impact statement
on the control of the Japanese beetle

at airports, including treatment of axr-

craft interiors using insecticides.

SUMMARY: This gives notice that the
Department has prepared the final en-
vironmental impact statement (EIS)
on the control of the Japanese beetle
at airports, including treatment of air-
craft interiors using insecticides. The
EIS (USDA, APHIS, (ADM)-78-1-F)
was sent to the Environmental Protec-
tion Agency (EPA) on November 13,
1978, pursuant to section 102(2XC) of
the National Environmental Policy
Act of 1969, by the Plant Protection
and Quarantine Programs, Animal and
Plant Health Inspection Service.

ADDRESS: Requests for a copy of the
EIS should be addressed to the Regu-
latory Support Staff, Plant Protection
and Quarantine Programs, Animal and
Plant Health Inspection Service, U.S.
Department of Agriculture, Federal
Building, Hyattsville, Md. 20782.
Copies are available for public in-
spection at the following locations.

Plant Protection and Quarantine Programs,
Animal and Plant Health Inspection Serv-
ice, U.S. Department of Agriculture,
Room 302-E Administration Building,
14th Street and Independence Avenue
SW., Washington, D.C. 20250.

Plant Protection and Quarantine Programs,
Animal and Plant Health Inspection Serv-
ice, U.S. Department of Agriculture, 3505
25th Avenue, Gulfport, Miss. 39501.

Plant Protection and Quarantine Programs,
Animal and Plant Health Inspection Serv-
ice, U.S. Department of Agriculture, 505
South Lenola Road, Blason II, First Floor,
Moorestown, N.J. 08057.

Plant Protection and Quarantine Programs,
Animal and Plant Health Inspection Serv-
ice, US. Department of Agriculture,
Room 103, Building 2B, 620 Central
Avenue, Alameda, Calif. 94501.

Plant Protection and Quarantine Programs,
Animal and Plant Health Inspection Serv-

ice, U.S. Department of Agriculture, 2100
Boca Chica Boulevard, Suite 400, Browns-
ville, Tex. 78520.

FOR FURTHER INFORMATION
CONTACT:
E. E. Crooks, 301-436-8249.

SUPPLEMENTARY INFORMATION:
A notice of the Department’s intent to
prepare a draft environmental impact
statement (DEIS) on the control of
the Japanese beetle at airports, includ-
ing treatment of aircraft interiors
using insecticides, was published in
the FepeEraL REGISTER (43 FR 17515)
on April 25, 1978. After consideration
of comments received in response to
this notice, a preliminary DEIS was
prepared and a notice of availability of
the preliminary DEIS for review was
published in the FEDERAL REGISTER (43
FR 21709) on May 19, 1978. Comments
were invited from Federal, State, and
local agencies and from members of
the public.

All comments received were fully
considered in the preparation of the
draft environmental impact statement
(DEIS) and the notice of availability
of the DEIS for comment was pub-
lished in the FeEpeEraL REGISTER (43 FR
26089) June 16, 1978. This provided a
second opportunity for interested per-
sons to participate in the preparation
of the DEIS. Comments were due
August 7, 1978.

All comments received pursuant to
the notice of availability of the DEIS
published June 16 were considered in
the preparation of this document and
the final EIS has been transmitted to
the Environmental Protection Agency.

Done at Washington, D.C., this 9th
day of November 1978.

TroMAS G. DARLING,
Acting Deputy Administrator,
Plant Protection and Quaran-
tine Programs, Animeal and
Plant Health Inspection Serv-
ice.

(FR Doc. 78-32158 Filed 11-13-78; 8:45 am)

[3410-15-M]

Rural Electrification Adminisiration

DRAFT ENVIRONMENTAL IMPACT STATEMENT
AND PUBLIC INFORMATION MEETINGS

Notice is hereby given that the
Rural Electrification Administration
(REA) intends to prepare an environ-

mental impact statement in connec-
tion with a possible loan guarantee for
East Kentucky Power Cooperative,
P.O. Box 707, Winchester, Ky., 40391,
(hereinafter referred to as “East Ken-
tucky"), which would provide financ-
ing for construction of or otherwise ac-
quiring generation facilities and asso-
ciated transmission lines in the State
of Kentucky. In connection with the
proposed East Kentucky project, REA
intends to hold public information
meetings on December 5 and 6, 1978,
to aid in the Federal decisionmaking
process and formulation of issues to be
addressed in the EIS.

East Kentucky has been and is ex-
ploring all viable alternatives and
their environmental impacts for meet-
ing the increasing power requirements
of its member electric distribution
cooperatives. Such studies are being
conducted in consultation with and
using input from Federal, State and
local agencies and officials. East Ken-
tucky has proposed the construction
of two 600 MW coal-fired generating
units and ancillary facilities at one of
six new site locations in the State of
Kentucky adequate for the installa-
tion of a minimum of two 600 MW
class units.

In discussion among Federal agen-
cies who may have responsibilities
with respect to the proposed project,
including REA, the U.S. Environmen-
tal Protection Agency, U.S. Army
Corps of Engineers, and U.S. Fish and
Wildlife Service, the Rural Electrifica-
tion Administration has been tenta-
tively identified as lead agency and
the other agencies as cooperating
agencies in the preparation of a joint
Federal environmental impact state-
ment in accordance with section
102(2X(C) of the National Environmen-
tal Policy Act of 1969. REA will con-
sider the need for additional generat-
ing capacity and the environmental ef-
fects of both structural and nonstruc-
tural alternatives. The environmental
impact statement will consider the
construction of two 600 MW generat-
ing units at a new location and, as is
necessary to satisfy a cooperating
agency's needs, the ultimate planned
capacity at such location if it is ade-
quate for the installation of additional
units, East Kentucky has tentatively
identified as preferred locations two
site areas east of Beattyville; one area
equidistant from Beattyville and Jack-
son; one area west of Jackson; one
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area west of Irvine; and one area equi-
distant from Winchester and Irvine,
Ky.

Public information meetings will be
held in order to receive public input
and comments concerning the need for
the project, finalist alternatives and
sites proposed by east Kentucky, other
potential alternatives, significant
issues that should be addressed in the
Federal environmental impact state-
ment and other matters concerning
the proposal. A representative of the
Rural Electrification Administration
will act as chairperson for said meet-
ings, and other involved Federal and
State agencies have been invited to
send representatives. The schedule for
the meetings is:

December 5, 1978, 7:30 p.m. at the
Lee County Circuit Court Room,
Court House, Main Street, Beatty-
ville, Ky.

December 6. 1978, 7:30 p.m. at the
Hargett Elemenatry School, High-
way 89, Hargett, Ky.

The Rural Electrification Adminis-
tration encourages the public to
attend these meetings and provide
their input. Any person, group, or gov-
ernmental entity which desires to
make its comments, questions, and/or
recornmendations in writing may do so
either at the meeting or by submitting
them to Mr. Richard F. Richter, As-
sistant Administrator-Electric, Rural
Electrification Administration, U.S.
Department of Agriculture, Washing-
ton, D.C. 20250. A record will be made
of each meeting and comments made
will be responded to in the draft envi-
ronmental impact statement. In addi-
tion, the records of the proceedings
will be held open through January 1,
1979.

Any questions prior to the meetings
concerning the nature of the project
or meetings should be directed to East
Kentucky at the address given above
or by calling 606-744-4812.

Any loan or loan guarantee which
may be made pursuant to this poten-
tial application will be subject to, and
release of funds thereunder will be
contingent upon, REA's reaching satis-
factory conelusions with respect to en-
vironmental effects. Final action will
be taken only after compliance with
the environmental statement proce-
dures required by the National Envi-
ronmental Policy Act of 1969.

Dated at Washington, D.C., this 9th
day of November, 1978.

JOSEPH VELLONE,
Acting Administrator, Rural
Electrification Administration.

NOTICES

[3510-04]
DEPARTMENT OF COMMERCE
National Technical Information Service
GOVERNMENT-OWNED INVENTIONS
Availability for Licensing

The inventions listed below are
owned by the U.S. Government and
are available for domestic and possibly
foreign licensing in accordance with
the licensing policies of the agency-
SpONsors.

Copies of the patents cited are avail-
able from the Commissioner of Pat-
ents and Trademarks, Washington,
D.C. 20231, for $.50 each. Requests for
copies of patents must include the
patent number,

Requests for licensing information
on a particular invention should be di-
rected to the address cited for the
agency-sponsor.

Doucras J. CAMPION,
Patent Program Coordinator,
National Technical Informa-
tion Service.

U.S. DEPARTMENT OF THE AIR FORCE, AF/
JACP, Washington, D.C. 20314,

Patent 3,984,839: Low Height VLF Antenna
System; filed May 15, 1975, patented Octo-
ber 5, 1976,

Patent 3,984,980: Intergral Heater Thermal
Energy Storage Device; filed August 5,
1975, patented October 12, 1976,

Patent 3,985,398: Fluidic Antiskid Circuit;
filed April 8, 1975, patented October 12,
1976.

Patent 3,985,420: Mechanical Step Scanner;
filed October 10, 1975, patented October
12, 1976

Patent 3,985,679: Rib and Channel Vertical
Multijunction Solar Cell: filed November
26, 1975, patented October 12, 1976.

Patent 3,986,082: Universal Temperature
Controlled Reference Junction; filed Feb-
ruary 14, 1975, patented October 12, 1976.

Patent 3,986,127: Integrated Feedback
Active Filter/Integrator; filed May 27,
1975, patented October 12, 1976.

Patent 3,986,129: Generation of Submicrose-
cond Pulses in a Long Laser; filed July 25,
1972, patented October 12, 1976.

Patent 3,986,139: Isothermal Gas Dynamic
Laser Nozzle; filed March 29, 1974, patent-
ed October 12, 1976.

Patent 3,986,139: Radioactively Preionized
Electrical Discharge Laser; filed February
18, 1975, patented October 12, 1976.

Patent 3,986,241: In-Place Bearing Staking
Device; filed November 18, 1975, patented
October 19, 1976.

Patent 3,986,683: Jet Tab Steerable Missile;
{gg‘g March 27, 1974, patented October 19,

Patent 3,986,680: Laser Defense and Coun-
termeasure System for Aircraft; filed Oc-
tober 28, 1975, patented October 19, 1976.

Patent 3,987,016: Method for the Prepara-
tion of Polyarylene Sulfides Containing
Pendant Cyano Groups by Polymerizing
M-Benzenedithiol, Dibromobenzene, and
2, 4-Dichlorobenzonitrile; filed January
16, 1975, patented October 19, 1976.

Patent 3,987,288: Time Multiplexing Hybrid
Sample Data Filter; filed April 22, 1975,
patented October 19, 1976.

Patent 3,987,453: Balanced Exciter for Wi-
deband Antenna Element; filed August 